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Case No. 15,970 
Trruwe~e Pusrications, Ino., Appellant 
v. 
Feperan Communications Commission, Appellee 


Tur SPRINGFIELD TELEVISION BroapcasTine CORPORATION, 
Intervenor 


Case No. 15,971 
Terrance Pusiications, Inc., Appellant 
v. 
Feprran Communications Commission, Appellee 


Tue Sprrnerretp TELEvision BroapcastTixe CorPorartion, 
Intervenor 


Prehearing Stipulation 


I. Counsel for all parties hereby stipulate and agree that 
the following issues are presented by the appeals in these 
cases, but do not concede the correctness of any factual 
or legal premises which may be implicit in the formulation 
of the issues: 


1. Whether the Commission’s ruling involved a signifi- 
cant decisional departure from its existing rules and stand- 
ards governing transmitter moves, and, if so, whether the 
Commission had power to change the substance of those 
rules in this case without compliance with the statutory 
requirements for rule making. 


2. Whether the Commission properly refused to take 
official notice of applications in its own files filed by the 
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protestant in other matters, where the representations in 
such other applications were or appeared to be at variance 
with material representations made by the protestant in 
the present case. 


3. Whether the Commission was justified in considering 
the competitive effect on protestant of the proposed trans- 
mitter move. 


4. Whether the Commission erred in relying on Hall 
v. Federal Communications Commission, 99 U.S. App. D.C. 
86, 237 F. 2d 567. 


5. Whether the Commission properly considered evidence 
concerning the demise of five UHF stations at Raleigh, 
N. C., Tulsa, Okla., Charleston, W. Va., Portland, Me., and 
Lewiston, Me., and concerning the experience of other 
defunct UHF stations, in the absence of a showing of 
comparability of facts and circumstances. 


6. Whether the Commission’s findings, as to the net loss 


of population served which the proposed transmitter move 
would purportedly effect were supported by substantial 
evidence on the whole record. 


II. Counsel for all parties further stipulate and agree: 


A. Appellant will serve and file its brief on or before 
November 30, 1960; appellee and intervenor will serve and 
file their briefs on or before January 9, 1961; appellant will 
serve and file its reply brief, if any, on or before January 
30, 1961; and the Joint Appendix will also be filed January 
30, 1961. 


III. References to the Hearing Examiner’s Initial Deci- 
sion of July 12, 1958 and to the Commission’s Decision of 
August 2, 1960, will be to the pages as numbered in the 
Federal Communications Commission official reports, Vol. 
29, No. 4, copies of which will be incorporated in the Joint 
Appendix. 


IV. References to the record appearing in the various 
briefs of the parties may be to the page numbers of the 
original record certified to the Court in the above-entitled 
cases. In the printing of the Joint Appendix, there will be 
set forth, in addition to the consecutive numbering of the 
pages of the Joint Appendix, the original record page num- 
bers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages 
referred to in the briefs. 


Respectfully submitted, 


Pau Brercson 
Counsel for appellant 


Freperick Bernays WIENER 
Counsel for appellant 


Max D. Paar 
Assistant General Counsel 
Federal Communications Commission 


Seymour M. Cuasz 
Counsel for intervenor 


Before: Fahy, Circuit Judge, in Chambers. 
Prehearing Order 

Counsel for the parties in the above-entitled cases having 
submitted their stipulation dated October 12, 1960, pursuant 
to Rule 38(k) of the General Rules of this Court, and the 
stipulation having been considered, the stipulation is hereby 
approved, and it is 

Oxpekep that the stipulation dated October 12, 1960, shall 
control further proceedings in these cases unless modified 
by further order of this court, and that the stipulation and 
this order be printed in the joint appendix. 
Dated: October 13, 1960 


Before: Wilbur K. Miller, Chief Judge, in Chambers. 
Order 


Upon consideration of appellee’s motion for an extension 
of time for filing briefs and the joint appendix, and it 
appearing that the other parties consent, it is 


Oxvzrep that the time for filing briefs and the joint 
appendix is extended as follows: 


Appellee’s and intervenor’s briefs shall be filed by Janu- 
ary 16, 1961; 

Appellant’s reply brief and the joint appendix shall be 
filed by February 6, 1961. 


No further extensions of time to file appellee’s and inter- 
venor’s briefs will be granted except upon extraordinary 
cause shown. 


Dated: January 9, 1961 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. ©. 


File No. BPCT-2381 
In re Application of 


Trruncte Pusrications, Inc. (Radio and TV Division) 
(WNHC-TV) New Haven, Connecticut 


For Construction Permit 


As heretofore noted the residents of the Connecticut 
Valley are dependent upon the Valley stations for televi- 
sion service. With only two VHF channels allocated in 
the Valley it is clear and the Commission has found ‘‘that, 


if the cities in the area are to have locally originating 
television services, they must depend for the most part 
on UHF stations’’. Nonetheless, the Commission has 
refused to deintermix the Connecticut Valley and has per- 
mitted Channel 3 to go on the air at Hartford? With 
UHF already weakened in the Valley by the Channel 3 
action, the proposed change in site of WNHC-TV will be 
a further and perhaps fatal blow. In the past, the two 
Springfield UHF stations in competing with WNHC-TV 
had the advantages that WNHC-TV provided only a Grade 
B signal in Springfield and not even that in significant 
portions of the UHF stations’ coverage areas. Both 
of these advantages will 


1 Hartford Deintermiature Case, 22 FCC 332, 334. 


2WWLP’s appeals from these actions are now pending. (Cases 14050 and 
14051, App. D. C.) 
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be lost if WNHC-TV is permitted to move its transmitter 
site as here proposed. 


Respectfully submitted, 
Sprrinermtp Teievision Broapcastine 
CorroraTion 


By /s/ James A. McKenna, Jr. 
James A. McKenna, Jr. 


/8/ Davo S. Stevens 
David S. Stevens 


McKenna & WitEmNson 
1735 DeSales Street 
Washington 6, D. C. 


Its Attorneys 
November 29, 1957 


[Jurat executed by William L. Putnam, Nov. 30, 1957, 
omitted in printing.] 


5. The damage which the WNHC-TV move can do to 
WWLHP transcends mere economic injury—it contains all 


the elements which can drive WWLP into extinction, and 
this is no exaggeration. °° ° 
e ° s e * 
85 
Respectfully submitted, 


Sprrncrietp TELEvIsIon 
BroapcastinG CoRPORATION 


By Seymovus M. Cxasz 
Seymour M. Chase 
816 Connecticut Avenue, N.W. 


Washington, D. C. 
Its Attorney 
December 17, 1957 


86 
[Jurat, executed by William L. Putnam, Dec. 10, 1957, 


omitted in printing.] 
83 
Memorandum Opinion and Order 


By the Commission: Commissioners Doerfer, Chairman; 
Hyde and Ford not participating. 


1. The Commission has before it for consideration (1) a 
‘¢Protest’’ filed on December 2, 1957, pursuant to Section 
309(c) of the Communications Act of 1934, as amended, by 
Springfield Television Broadcasting Corporation (protes- 
tant), licensee of Television Station WWLP (Channel 22), 
Springfield, Massachusetts, and directed against the Com- 
mission’s action of October 30, 1957, granting without 
hearing the above-captioned application of Triangle Pub- 
lications, Inc. (Triangle) for modification of its construction 
permit for Television Station WNHC-TV (Channel 8), 
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New Haven, Connecticut, to change transmitter location, 
to increase antenna height, and to change type of antenna 
and other equipment; an ‘‘Opposition to Protest’? filed by 
Springfield on December 12, 1957; and (3) ‘‘Reply’” to 
such opposition filed by the protestant on December 19, 
1957. 

2. The protestant claims standing as a ‘‘party in inter- 
est’’ within the meaning of Section 309(¢) of the Communi- 
cations Act of 1934, as the licensee of an existing television 
broadcast station serving the Springfield, Massachusetts 
area, which will receive a substantially in- 


creased signal from operation of Television Station 
WNHC-TV as proposed. In addition, according to pro- 
testant, the Grade B contour of WNHC-TV as changed by 
the proposed modification will include for the first time 
all of Holyoke, Northampton and Amherst, Massachusetts, 
the alleged principal centers of population in the northern 


portion of the WWLP service area. Protestant asserts 
that the grant of the subject modification application will 
so enhance Triangle’s ability to compete with protestant’s 
television station for national and network advertising 
as to cause substantial financial losses to Station WWLP. 


3. In support of its protest, Springfield alleges in effect 
that Springfield is located in the upper portion of the 
Connecticut Valley the residents of which depend almost 
entirely upon the valley stations for television service, since 
only marginal service is received from stations outside the 
Valley ; that the entire valley, stretching from Long Island 


1 Protestant in its ‘‘Reply’’ substantially reiterates the allegations in the 
Protest as to standing under Section 309(c) of the Act and as to the merits 
of its protest. In addition, protestant controverts Triangle’s claim that 
WNHC-TV will render a first Grade B service to an area of 310 square miles, 
and claims that any gains in service will be offset by withdrawal of service 
from areas now receiving it. 


Sound on the south to the Vermont-New Hampshire border 
on the north, forms a ‘“‘single television market’? for 
wide-coverage VHF Stations with transmitter site, power 
and height like those of WNHC-TV under its modified 
authorization; that heretofore the two Springfield UHF 
stations (WWLP and WHVN-TV, Channel 40) have been 
competing with two VHF channel stations in the Valley, 
namely, the Channel 3 station WTIC at Hartford and 
WNHC-TV at New Haven; that since the advent of 
WTIC-TV in September, 1957, protestant has observed a 
noticeable decrease in its revenues from national spot 
advertising; and that though in the past WNHC-TV pro- 
vided only a Grade B signal in Springfield and not even 
that in significant portions of the Springfield area, both of 
these competitive advantages protestant now enjoys will 
be lost if WNHC-TV is permitted to move its transmitter 
site. Protestant further states that if the subject grant 
is not set aside, the Springfield UHF stations will face 
competition from the two aforementioned VHF stations, 
each placing better than a Grade A signal over Springfield 
and each serving all the important centers of population 
served by WWLP and the second Springfield station. As 
a result, protestant alleges, in portions of WWLP service 
area the present trend toward 100% conversion to UHF 
reception will be lost and WWLP will lose many viewers 
permanently; the incentive for national and network ad- 
vertisers to buy WNHC-TV will be increased and to buy 
WWLHP correspondingly decreased; and the revenues of 
WWLHP will thus be reduced. Protestant claims that the 
ultimate consequence of allowing the proposed move of 
the WNHC-TV transmitter will be the destruction of the 
UHF television services afforded by the UHF stations 
in Springfield as well as the jeopardizing of the remaining 
UHF stations operating in the Valley at New Britain and 
Hartford. 
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4. In addition, protestant alleges that the subject modifi- 
cation application contains no statement of the purpose 
of the proposed transmitter move; that the apparent effect 
of the move, however, is to place WNHC-TV in a position 
to straddle the Hartford-New Haven communities ; and that 
under the circumstances, it is necessary to determine 
whether it is the applicant’s purpose to circumvent the 
Commission’s allocation plan by transforming WNHC-TV 
into a Hartford, a Hartford-New Haven, or a Connecticut 
Valley station. 


5. Protestant also requests a stay of the grant of the 
above-captioned application pending a decision by the 
Commission after hearing on the subject protest, on the 
grounds that there are no circumstances to support a find- 
ing that the public interest requires the grant to remain 
in effect; that all the areas which will gain service from 
WWLP’s modified operation already receive satisfactory 
television service; that other areas will lose service from 
WWLP as a result of its proposed transmitter move; and 
that WNHC-TV has operated from its present site for 
years, and there is no showing that a move is urgently 
required or required at all. 


6. In summary, the protestant requests that the Com- 
mission (a) stay the grant of the above-captioned applica- 
tion; (b) grant an evidentiary hearing on issues specified 
by protestant; and (c) make the protestant a party to 
said hearing. 


7. On December 12, 1957, Triangle filed an ‘‘Opposition 
to Protest.”? Triangle asserts therein that the instant 
protest is lacking in sufficient allegations of fact to estab- 
lish protestant’s standing under Section 309(¢) of the Com- 
munications Act to challenge the grant in question; that 
even if protestant were found to be a ‘‘party in interest,’’ 
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the subject protest must be denied for failure to specify 
with particularity the facts relied upon by protestant to 
show the grant was improperly made or would otherwise 
not be in the public interest; that protestant’s unsubstanti- 
ated claim of economic injury from VHF station competi- 
tion is contrary to the actual situation; that its stations 
WWLP, Springfield, and subsidiary WRLP, Greenfield, 
and its translators at Claremont, Newport and Lebanon, 
New Hampshire, enjoy a ‘‘strong position’? in the Con- 
necticut Valley and contiguous areas, and protestant’s 
UHF operation has prospered and has had wide acceptance; 
that protestant’s dire prediction of the demise of UHF 
stations in New Britain and Hartford is unfounded; and 
that even if protestant were to prove economic injury, 
the Commission, neither as a matter of law nor policy, 
should consider the effects of legal competition as grounds 
for setting aside the grant in question. Triangle also 
opposes protestant’s request for a stay. It argues that 
the public interest requires that the grant remain in effect 


because the proposed modified operation will fulfill a sig- 
nificant need by providing either a first or a second tele- 
vision service to a significant 
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number of people;? will make available to residents of 
part of WWLP’s service area certain additional network 
programs, and will promote more effective competition 
among the three national television networks since WNHC- 
TV is an ABC affiliate. In conclusion, Triangle urges that 
even if the protestant is found to be a ‘‘party in interest?’, 
its protest should be designated for oral argument; if, 


2In this connection, Triangle states that ‘‘WNHC-TV will bring a first tele- 
vision service (Grade B) from any source to a substantial number of people 
residing in areas to the southeast and northwest of New Haven’? and viewers 
in other areas will receive a choice of services for the first time. In support 
of these claims, Triangle submitted an engineering affidavit. 
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on the other hand, an evidentiary hearing is ordered, the 
proposed issues should be redrafted by the Commission 
to require protestant to show the nature and extent of the 
alleged economic injury, with the burden of proof on the 
revised issues placed on the protestant. 


8. In view of the fact that the protestant is the licensee 
of Television Station WWLP in Springfield, Massachusetts, 
and has alleged that as a result of the grant of the above- 
captioned application it will be injured competitively 
through the proposed change in transmitter site and an- 
tenna height by the loss of advertising revenues and tele- 
vision audience, we find the protestant to be a ‘‘party in 
interest?’ within the meaning of Section 309(c) of the 
Communications Act of 1934, as amended. Federal Com- 
munications Commission v. Sanders Brothers Radio Sta- 
tion, 309 U.S. 470; In re T. E. Allen & Sons, Inc., 9 Pike 
& Fischer RR 197; Versluis Radio and Television Inc., 9 
Pike & Fischer RR 102. We further find that the protestant 
has specified with sufficient particularity the facts relied 
upon to warrant designating the instant application for 
hearing upon the issues specified in the protest. The initial 
question to be determined is the type of hearing to be held. 


9. In substance, the issues specified by protestant con- 
cern (a) the competitive injury which protestant as well as 
other UHF stations in the Connecticut Valley allegedly 
will suffer as a result of the grant of Triangle’s subject 
modification application and (b) the plans and intentions 
of Triangle with respect to the community or communities 
its station will seek to serve and be identified with under 
the modified operation. The protestant’s position is that 
it has experienced a loss of advertising revenues resulting 
from the recently added competition of a VHF' station 
(WTIC-TV) on Channel 3 at Hartford, Connecticut, and 
that the proposed move of WNHC-TV closer to Spring- 
field will produce further loss of income perhaps fatal to 
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protestant’s station and the other UHF stations in the 
Connecticut Valley. Protestant maintains that the public 
interest will suffer from the proposed move of the WNHC- 
TV transmitter site by reason of the eventual loss of all 
existing UHF television stations upon which the cities 
in the Connecticut Valley must, in the main, depend for 
locally originated television services. The second thesis 
advanced by protestant is that the apparent effect of the 
WNHC-TV proposed move is to place WNHC-TV in posi- 
tion to straddle the Hartford-New Haven communities and 
to assert complete coverage of the Connecticut Valley. 
Under these circumstances, protestant argues, it is neces- 
sary for the Commission to determine whether it is the 
applicant’s purpose to circumvent the Commission’s as- 
signment of Channel 8 to New Haven. 
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10. We are not persuaded by the protestant’s allegations 
that the changes involved in Triangle’s application will 
cause the fatal competitive consequences envisaged by the 
protestant or transform WNHC-TV into other than a New 
Haven station. Nevertheless, we are constrained to find 
that the protestant’s allegations are sufficient to warrant 
hearing on the issues specified by the protestant. See 
Federal Broadcasting System, Inc. v. Federal Communica- 
tions Commission, 231 F. (2d) 246, 97 U.S. App. D.C. 293. 
We believe, moreover, that the problems raised as to the 
competitive impact of increased VHF service on a UHF 
station, and as to the service purposes of Triangle are 
not of the type which lend themselves to demurrer. We 
shall, accordingly, designate the protest for evidentiary 
hearing. In re Application of Dispatch, Inc. (WICU), 
Erie, Pennsylvania, 15 Pike and Fischer RR 896. We be- 
lieve that the issues specified by the protestant are ade- 
quately phrased, and therefore do not require revision as 
contended by Triangle. However, we are not adopting 
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such issues, and the burden of proceeding with the intro- 
duction of evidence as well as the burden of proof will be 
upon the protestant. 


11. We turn now to the question of whether the effective 
date of the subject grant should be postponed pending a 
final decision in the hearing ordered below. Section 309(c) 
provides that ‘‘the effective date of the Commission’s action 
to which the protest is made shall be postponed to the 
effective date of the Commission’s decision after hearing 
unless . . . the Commission affirmatively finds for reasons 
set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commis- 
sion shall authorize the applicant to utilize the facilities 
or authorization in question pending the Commission’s 
decision after hearing.’? The Senate Report on H.R. 5614, 
amending Section 309(c) (1 Pike and Fischer RR 10:373), 
states that ‘‘The Committee is well aware of the very real 
inconvenience to the public which would result if a grant 


is permitted to stay in effect and it is ultimately deter- 
mined that the grant must be set aside and the service 
terminated’’; that ‘‘in exercising its limited discretion to 
continue a protested authorization in effect, the Commis- 
sion would have to consider not only the need for the new 
service in question, but also the likelihood that the grant 
in question would ultimately have to be set aside.”’ 


12. It appears that the move of WNHC-TV’s transmitter 
will not result in the provision of a first television service 
to any significant area. In addition, only a few relatively 
small areas would receive a second service for the first 
time under the subject modification proposal, and these 
areas are balanced by areas in which the signal from 
WNHC-TV will be reduced in strength.* 


3 These findings are based upon information on file with the Commission, and 
the engineering affidavit submitted in support of Triangle’s opposition to the 
protest. 
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Accordingly, we are unable to find that the proposed opera- 
tion will fulfill a significant need by providing either a first 
or second service to an appreciable number of people. On 
the other hand, while of course, we cannot determine what 
our conclusions will be in the light of the hearing record, 
we do not believe that the protestant has demonstrated a 
reasonable probability of success on the merits of its pro- 
test. Nevertheless, we are of the view that this circumstance 
is of lesser significance and weight than the opposing con- 
sideration that there is no urgent need for the institution 
of the proposed service without delay. Thus, we find no 
compelling reasons for refusing to stay the grant. Accord- 
ingly, the effective date of the Commission’s action here 
in question will be postponed pending a final decision in 
the hearing hereinafter ordered. 


In view of the foregoing, Ir Is OrvErep that the subject 
protest Is Grantep; that the request for postponement of 
the effective date of the grant Is Grantep; and that, pur- 
suant to Section 309(¢) of the Communications Act of 1934, 
as amended, the above entitled application Is Drsienatep 
For Evmwentiry Heartne at the offices of the Commission 
in Washington, D. C., on the following issues: 


(1) To determine all of the facts and circumstances which 
led to WNHC-TV’s proposal to change transmitter site 
and to select the specific site herein proposed. 


(2) To determine all of the facts concerning WNHC-TV’s 
plans or intentions with respect to proposed station opera- 
tions with particular reference to programming (live, net- 
work and film) and community, communities or areas which 
the station will seek to serve and be identified with. 


(3) To determine the areas which would gain or lose 
television service as a result of the proposed change in 
the WNHC-TV facilities. 
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(4) To determine whether a grant of the application 
would be consistent with the provisions of Section 3.607 
of the Commission Rules, Section 307(b) of the Act and 
the principles upon which the assignment of television 
broadcast channels has been made by the Commission. 


(5) To determine whether a grant of the application 
would impair the ability of the UHF stations in Connecticut 
Valley to compete effectively, or would jeopardize, in whole 
or in part, the continuation of their existing service. 
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(6) To determine whether a grant of the application 
would be consistent or inconsistent with the objective of 
improving the opportunities for effective competition 
among a greater number of stations. 


(7) To determine in the light of the evidence adduced 
under the foregoing issues whether the public interest would 
be served by a grant of the above-captioned application. 


Ir Is Furruer Orverep, That the burden of proceeding 
with the introduction of evidence and the burden of proof 
as to each of the foregoing issues shall be on the protestant. 


Ir Is Furrner Orperep, That the protestant and the 
Chief of the Broadeast Bureau are hereby made parties 
to the proceeding herein and that: 


(a) The hearing on the above issues shall commence at 
a date to be specified in a subsequent order, before an 
Examiner to be specified at a later date. 


(b) The parties to the proceeding herein shall have 
fifteen (15) days after the issuance of the Examiner’s 
decision to file exceptions thereto and seven (7) days 
thereafter to file replies to any such exceptions; and 
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(c) The appearances by the parties intending to par- 
ticipate in the above hearing shall be filed not later than 
January 15, 1958. 

Feperan ComMuUnicaTions CoMMISsION 
Mary Jane Mozzis 
Secretary 


Adopted: December 26, 1957 
Released: December 26, 1957 
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Proposed Findings of Fact and Conclusions of Law 


PRELIMINARY STATEMENT 


1. This proceeding arose as the result of a protest filed on 
December 2, 1957, pursuant to Section 309(c) of the Com- 
munications Act of 1934, as amended, by Springfield Tele- 
vision Broadcasting Corporation (hereinafter ‘‘Protes- 
tant’’), licensee of television Station WWLP (Channel 22) 
Springfield, Massachusetts, directed against the Commis- 


sion’s action of October 30, 1957, granting without hearing 
the application of Triangle Publications, Inc. for a modifi- 
cation of its construction permit for television Station 
WNHC-TV (Channel 8), New Haven, Connecticut to change 
the transmitter location, to increase antenna height, and 
to change type of antenna, and other equipment. The 
Commission, on December 26, 1957, released a Memorandum 
Opinion and Order granting the protest, designating Tri- 
angle’s application for modification of construction permit 
for hearing, and postponing the effective date of the grant 
of such application pending a final determination by the 
Commission after hearing. The issues specified in this 
proceeding are as follows: 


(1) To determine all of the facts and circumstances which 
led to WNHC-TV’s proposal to change transmitter site 
and to select the specific site herein proposed. 
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(2) To determine all of the facts concerning WNHC-TV’s 
plans or intentions with respect to proposed station opera- 
tions with particular reference to programming (live, net- 
work and film) and community, communities or areas which 
the station 
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will seek to serve and be identified with. 


(3) To determine the areas which would gain or lose 
television service as a result of the proposed change in 
the WNHC-TV facilities. 


(4) To determine whether a grant of the application 
would be consistent with the provisions of Section 3.607 
of the Commission Rules, Section 307(b) of the Act and 
the principles upon which the assignment of television 
broadcast channels has been made by the Commission. 


(5) To determine whether a grant of the application 
would impair the ability of the UHF stations in Connecticut 
Valley to compete effectively, or would jeopardize, in whole 
or in part, the continuation of their existing service. 


(6) To determine whether a grant of the application 
would be consistent or inconsistent with the objective of 
improving the opportunities for effective competition 
among a greater number of stations. 


(7) To determine in the light of the evidence adduced 
under the foregoing issues whether the public interest would 
be served by a grant of the above-captioned application. 


The burden of proceeding with the evidence and the burden 
of proof as to each of the above issues was placed upon 
the protestant. 


2. A prehearing conference was held on February 7, 
1958, and the hearing commenced on February 21, 1958. 
Hearings were held on March 10-14, 18-21, 26, and April 
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10 and 11, 1958, at which time the record was closed. The 
Broadcast Bureau respectfully submits the following Pro- 
posed Findings and Conclusions with respect to Issues 
3 and 4. 


FINDINGS OF FACT 


3. According to the 1950 U. S. Census, New Haven, Con- 
necticut has a population of 164,443 persons and is the 
principal city of the New Haven urbanized area, which has 
a population of 244,836 persons. The city is located 
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on Long Island Sound which forms the southern border of 
the state. Connecticut extends approximately 90 miles in 
an east-west direction and 55 miles in a north-south direc- 
tion. Across Long Island Sound, which is approximately 
23 miles at its widest point, stretches Long Island almost 
the length of the state. Massachusetts is Connecticut’s 
neighbor to the north (Springfield Ex. 2). 


WNHC-TV Present and Proposed Operations 


4, Station WNHC-TV, New Haven, Connecticut is li- 
censed to Triangle Publications, Inc. (hereinafter ‘‘Tri- 
angle’’) for operation on Channel 8 with an effective 
radiated power of 316 kilowatts and antenna height above 
average terrain of 720 feet. The transmitter location, 
atop Gaylord Mountain at Hamden, Connecticut, is some 8 
miles north of New Haven and is described by the geo- 
graphic coordinates: North latitude 41°—26—05”; West 
Longitude 72°—56’—42”. The construction permit herein 
sought by Triangle would move the transmitter of Station 
WNHC-TV to Mt. Higby, a location 3.7 miles northeast of 
Meriden, Connecticut, and some 19 miles northeast of New 
Haven. This site is described by the geographic coordi- 
nates: North latitude 41°—33’—16” ; West Longitude 72°— 
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43’—49”, (Springfield Ex. 42). The proposal would also 
involve a change in antenna above average terrain to 770 
feet, change in type of antenna, and other changes in 
equipment. 


5. The engineering witness for Triangle stated that the 
criteria to be satisfied by the change in transmitter site 
were (Tr. 1354-1358) : 


(a) To provide additional service to the populations 
within the State of Connecticut, especially the Connecticut 
River Valley and the principal cities therein: New Haven, 
New Britain, Hartford, Meriden, and Waterbury. 
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(b) To reduce the signal intensity of Station WNHC-TV 
over the Atlantic Ocean and Long Island Sound. 


(ce) To reduce the overlap of the service area of Station 
WNHC-TV with the service areas of the New York City 
television stations. 


Prior to the selection of the proposed site, an investigation 
of eight sites (including the Mt. Higby site) located be- 
tween New Haven and Hartford, Connecticut, were ex- 
amined in detail by the engineer for Triangle taking into 
consideration the Commission’s minimum station separa- 
tion requirements, character of terrain, obstructions be- 
tween sites and large cities, signal intensity over the New 
Haven, Hartford, and New Britain areas, air hazard, 
accessibility to the site, and feasibility of obtaining electric 
power (Triangle Ex. 1, Tr. 1358, 1359, 1361). No con- 
sideration was given to the signal which might be provided 
in the Springfield-Holyoke areas, inasmuch as it was not 
a consideration in the selection of a site (Tr. 1361, 1368, 
1369, 1597). In the opinion of the engineer for Triangle, 
the proposed Mt. Higby site was the best of this group 
(Tr. 1361, 1397). A principal community signal (77 dbu) 
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would be provided from the proposed Mt. Higby site to 
New Haven and a Grade A signal (71 dbu) to Springfield, 
on the basis of the Commission’s propagation curves 
(Springfield Exs. 2, and 42, p. 11; Tr. 1369, 1596). The 
proposed transmitter site would lie further inland and the 
proposed Grade A and Grade B field intensity contours 
of Station WNHC-TV would enclose more land areas and 
less water areas than does the present operation of the 
station (Triangle Ex. 5; Springfield Exs. 5 and 6). 


6. The proposed transmitter site of Station WNHC-TV 
is 13.9 miles northeast of the present site. There is shown 
below the distance from each 
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of these sites to certain specified locations (Tr. 1098, Tri- 
angle Ex. 3): 


Distance in miles from 
Location! Present Site Proposed Site 
New Haven Post Office . 19.8 
Springfield Post Office . 38.7 
WWLP Transmitter Site 5 36.7 
Waterbury Post Office . 16.5 
Naugatuck | 17.5 
Ansonia, . 23.0 
Bridgeport 35.0 
Hartford x 15.0 
New Britain . 7.5 


1 Protestant’s engineering witness indicated that distances to the New Haven 
and Springfield Post Offices and the WWLP site would be somewhat less, 
but offered no probative evidence to support this view by way of calculation or 
other means. Further, the present and proposed site locations of Station 
WNHC-TV were not accurately plotted on protestant’s Exhibits 2 and 3, nor 
do these exhibits show post office locations (Tr. 235, 236, 1082, 1083). 


7. The estimated signal intensities which would be pro- 
vided by Station WNHC-TV operating at the present and 
proposed sites over the several cities is given below (Tr. 
886-895, 987, 990, 1058) : 

Population Present Operation § Proposed Operation 

City (1950) (abe) 2 (dbu) 

New Haven 164,443 102 86.6 
Springfield 162,399 (not given) 76.0 
Waterbury 104,477 94.5 91.0 
Naugatuck 17,455 . 89.0 
Bridgeport 158,709 ; 76.0 
Ansonia 18,706 ; 83.6 
Hartford 177,397 (not given) (not given) 
New Britain 73,726 (not given) (not given) 


The protestant’s engineering witness determined field in- 
tensities for the proposed station to the cities from pre- 
dicted contours contained in the instant application of Sta- 
tion WNHC-TV for change of site by measuring the dis- 
tance in miles to the extent of the proposed Grade A con- 


tour of Station WNHC-TV on an azimuth angle pertinent 
to the city and utilizing this information, together with the 
visual effective radiated power of Station WNHC-TV in 
conjunction with the F (50-50) curves of Section 3.699, 
Figure 10 of the 
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Commission’s Rules, to obtain the antenna height above 
average terrain along that particular radial. The resultant 
antenna height above average terrain was then used as a 
basis to obtain the predicted field intensity to the par- 
ticular city (Tr. 886-889, 1054, 1057, 1114-1117). For the 
present operation of Station WNHC-TV, protestant’s en- 
gineering witness obtained contours of Station WNHC-TV 
from an unidentified map which he believed to be a repre- 
sentation from the station’s application filed sometime in 
1953 and determined the predicted field intensities to the 
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various contours as described above (Tr. 1084). He 
roughly estimated that if the method of predicting con- 
tours as required by Section 3.684 of the Commission’s 
Rules? had been used instead of the method as described 
above, an error factor of plus or minus 3 to 4 decibels would 
accrue to the signal intensities in the above table (Tr. 887- 
894, 1094, 1115). The witness further indicated that he 
determined the amount of possible error in predicted field 
intensity at the various cities by estimating the variation 
in the 2 to 10 mile terrain sector from a casual inspection 
of geological topographic maps (Tr. 1117, 1142, 1143). The 
witness did not use profile graphs from the present and 
proposed sites of Station WNHC-TV to Waterbury and 
Naugatuck in determining predicted signal intensities 
though he had prepared such graphs for the hearing 
(Springfield Exs. 26, 28; Tr. 1054, 1095). 


8. Field intensity measurements were taken by Triangle 
on the aural signal of the present operation of Station 


WNHC-TV and Station WTIC-TV, Hartford, Connecticut 
(Channel 3) on April 2 and 3, 1958 with an RCA-Clark, 
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Model BW-7A, field intensity meter in the Springfield- 
Holyoke area.* The meter was re-calibrated by Nems- 
Clarke prior to the measurements during the week of March 
28, 1958 and the re-calibration checked by Nems-Clarke on 
April 8, 1958 after the measurements were obtained. Nine- 
teen cluster measurements were obtained with three meas- 
urements in each cluster in an area of approximately 88 


2 Section 3.684 provides among other things, for the rise of the elevation of 
the 2 to 10 mile sectors on eight specified radials by determining antenna 
height above average terrain. 


83 Measurements were also obtained on Station WBZ-TV, Boston, Massa- 
chusetts (Channel 4), and Station WRGB-TV, Schenectady, New York 
(Channel 6). The results were not offered in evidence. 
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square miles. The distance between each measurement in 
a cluster was 20 feet. The average of the three measure- 
ments in each cluster were converted from aural to peak 
visual power and then to decibels above one microvolt per 
meter (Triangle Ex. 2, Tr. 1516-1520, 1223, 1532, 1534, 
1589). While there are no standards prescribed to indicate 
a method of obtaining cluster measurements, the measure- 
ments obtained by Triangle disclose that of seven cluster 
measurements beyond the predicted Grade B contour (56 
dbu) of Station WNHC-TV, generally in the Holyoke area, 
only one cluster measurement exceeds 56 dbu, and of the 
12 remaining cluster measurements extending to within 
approximately 7 miles of the predicted Grade B contour of 
Station WNHC-TV, generally in the Springfield area, six 
cluster measurements or 50% of the measured locations 
exceed 56 dbu. The measurements further show that of 
the 19 cluster measurements taken on the signal of Station 
WTIC-TV, 15 exceed 68 dbu and all were above 47 dbu 
(Triangle Ex. 2, p.8a). Since these measurements were not 
related or correlated with the proposed operation of Sta- 
tion WNHC-TV, their use in this proceeding has little, if 
any, probative value other than to show the value of field 
intensity obtained at each of the measuring locations (Tr. 
1529). 
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9. As previously noted, the proposed site of Station 
WNHC-TV would be moved 13.9 miles northeast of the 
existing site. Operation at the proposed site would result 
roughly in a corresponding shift of the Grade A and B field 
intensity contours in the same direction. The area gained, 
namely, the area between the present and proposed Grade 
A contours of Station WNHC-TYV, is crescent shaped and 
has a maximum depth of 19 miles in an area northeast 
of the proposed site. This area, of which the present Grade 
A contour forms the inner boundary, extends from a point 
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northwest clockwise to a point southeast of the proposed 
site and includes portions of Massachusetts and Connecti- 
cut. The inner boundary of this area is from 27 miles to 
39 miles distant from the proposed site (Springfield Ex. 
2). Similarly, the gain area included between the present 
and proposed Grade B contours of the station is also 
crescent shaped and has a maximum depth of 17 miles. This 
area includes portions of Connecticut, Massachusetts, 
Rhode Island, and a very small area in New York State. 
The inner boundary of this area is from 44 miles to 56 miles 
distant from the proposed transmitter site (Springfield Ex. 
3). The loss areas, which are generally to the southwest 
of the proposed site, are also crescent shaped and include 
substantial water areas. The land areas lost between the 
present and proposed Grade A contours include portions of 
New York (including Long Island) and Connecticut. The 
nearest boundaries of these areas are from 37 miles to 41 
miles from the proposed transmitter site and extend from 
southeast clockwise to west. With respect to the Grade B 


contours, the loss area lies principally in New York (in- 
cluding Long Island) with a very small area in south west- 
ern Connecticut (Springfield Ex. 3). 
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10. The areas gained by the proposal are substantially 
greater than those lost principally because large portions 
of the lost area oceur on Long Island Sound and the At- 
lantic Oceans. A small area in the southwest corner of 
Connecticut approximately 25 to 35 miles from New Haven 
now within the Grade A contour of Station WNHC-TV 
would lie outside the proposed Grade A contour. However, 
the proposed Grade A contour of the station would include 
substantial areas in northern and eastern Connecticut which 
are now outside the Grade A contour of the station as 
presently operating. Also, while the present Grade A con- 
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tour of Station WNHC-TV includes a fairly large portion 
of Long Island, operation at the Mt. Higby site would 
virtually exclude Long Island from within the proposed 
Grade A contour. The present Grade B contour of Sta- 
tion WNHC-TV ineludes all of Connecticut except for an 
area in the eastern portion of the state which is from 2 
miles to 17 miles wide extending from Long Island Sound 
to the Connecticut-Massachusetts state line. The present 
Grade B contour includes nearly all of Long Island. Op- 
eration at the proposed site would bring practically all of 
Connecticut within the Grade B contour and would con- 
tinue to include a substantial portion of Long Island within 
the contour. The portion of Connecticut which would lie 
outside the proposed Grade B contour but inside the present 
Grade B contour is an area of approximately 18 square 
miles in the southwest corner of the state in the vicinity of 
Greenwich (Springfied Ex. 3). The record in this proceed- 
ing does not, however, disclose the number of square miles 
and the populations gained or lost as a result of the pro- 
posed change of site. 


11. Protestant’s engineering witness stated that the pro- 
posed operation of Station WNHC-TV would furnish a first 
Grade A ‘‘service’” to a 
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small area in the southeastern part of Connecticut in the 
vicinity of New London (Tr. 871, 872), and would remove 
the only Grade A service from an area of 752 square miles 
(Tr. 873) comprising 447 square miles including 30,284 
persons on Long Island and 315 square miles including 
48,577 persons in western Connecticut and eastern 


4 The parties agreed that for the purpose of the proceeding, the term “‘sery- 
ice’? would relate to whether a particular area and population lies within the 
Grade A or Grade B contour computed in accordance with the Commission’s 
Rules (Tr. 247, 248, 865, 866). 
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New York (Tr. 880, 881; Springfield Ex. 5). No further 
data was supplied by this witness concerning the area 
and population which would gain a first Grade A serv- 
ice from the proposed operation of Station WNHC-TV. 
The above data relating to the areas and populations 
which would lose the only Grade A signal does not 
give consideration to the fact that the Grade A contour 
of Station WICC-TV, Bridgeport, Connecticut (Channel 
43) would include a portion of this area and, therefore, the 
area would be reduced in size (Tr. 873, 874). Protestant’s 
engineer stated that Station WICC-TV was not considered 
because it operated only 4 or 5 hours a day, six days a week 
(Tr. 874, 876, 1091). Likewise, five New York stations 
operating on Channels 5, 7, 9, 11 and 13 were omitted from 
his study because he had thought the Grade A contour of 
New York City stations operating on Channels 2 and 4 
would include the Grade A contour of the other New York 
City stations (Tr. 1030-1033, 1037, 1046). The witness ad- 
mitted that he did not calculate the extent of the Grade A 
and Grade B contours of either New York station or other 
stations in the area, but rather transferred the contours 
from a map prepared by another engineering consultant 
in connection with the Hartford Channel 3 de-intermixture 
proceeding (Tr. 1033, 1086, 1087, 1089, 1090). No attempt 
was made by this witness to verify the basis and accuracy 
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of the contours (Tr. 1088). 


12. Upon further study, the witness stated that the 
Grade A contours of the five New York stations which pre- 
viously were omitted, would extend to a greater distance 
than shown for the two New York stations operation on 
Channels 2 and 4 (Tr. 1037, 1046, 1047). If the Grade A 
contours of the five New York stations were included, a 
material change would occur in the areas and populations 
which would lose their only Grade A service as the result of 
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change proposed by Station WNHC-TV, to the extent that 
the area in western Connecticut and eastern New York 
would be reduced 60% and the area on Long Island by 10% 
(Tr. 1047, 1048). 


13. The witness, it should be noted, conceded that had he 
considered, as he should have, the Grade A contour of 
WICC-TV, then the area in western Connecticut and east- 
ern New York which would lose its only Grade A service 
from the proposed operation of Station WNHC-TV would 
have been reduced an additional 20% and the similar area 
on Long Island 2% (Tr. 1048). The areas which would 
lose their only Grade A service due to the change in opera- 
tion proposed by Station WNHC-TV, taking into considera- 
tion the five New York stations and Station WICC-TV, 
would total 81 square miles in western Connecticut and 
eastern New York, and 383 square miles on Long Island. 
The population in these areas were not given by the witness 
(Tr. 1048, 1049). With respect to Grade B contours, no 
portion of the proposed gain or loss area of Station 
WNHC-TV would lie outside the Grade B contour of an 
existing television station (Springfield Ex. 6). Otherwise 
stated, no area would gain or lose its only Grade B service 
as a result of the proposed move. It is therefore self- 
evident that little or no weight ean be accorded the conten- 
tions of protestant’s engineer concerning the areas which 
would allegedly 
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lose or gain their only Grade A or B service (see also dis- 
cussion, infra, par. 16 and 17). 


14. Triangle’s main studio will continue to be located in 
New Haven. Triangle has no intention of establishing an 
auxiliary studio in Springfield or any other community (Tr. 
132). Additionally, Triangle does not propose any changes 
in the programming schedule or structure as a result of the 
move (Tr. 122, 131). 
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WWLP Operation 


15. Station WWLP, Springfield, Massachusetts, is li- 
censed to Springfield Television Broadcasting Corporation, 
the protestant in this proceeding, for operation on Channel 
22 with an effective radiated power of 212 kilowatts and an 
antenna height above average terrain of 750 feet. The 
transmitter site is approximately 6 miles west of Spring- 
field. The city of Springfield lies about 4 miles north of 
the Massachusetts-Connecticut state line and at a distance 
of 56 miles north, northeast from New Haven (Triangle 
Ex. 3). 


16. Within the predicted Grade A contour of Station 
WWLP, there is enclosed an area of 3,276 square miles 
including 931,770 persons and within the Grade B contour 
7,005 square miles including 1,494,592 persons (Springfield 
Ex. 4). The present and proposed Grade A and Grade B 
contours of Station WNHC-TV overlap the like contours 
of Station WWLP as follows (Springfield Exs. 2, 3; Tr. 
241-245) * 
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Grade A Overlap® 


Percent Percentage 
Area, of WWLP of WWLP 
(sq. mi.) Grade A Population Grade A 


Present—WNHC-TV 685 21 368,533 39 
Proposed—WNHC-TV 1,617 49 726,384 78 


Grade B Overlap 


Present—WNHC-TV 3,316 47 918,352 61 
Proposed —WNHC-TV 4,698 67 1,075,117 72 


5 Population data based on 1950 U. S. Census (Tr. 240). 


6 The Grade A and Grade B contours of the existing operation of Station 
WNHC-TV were obtained as indicated in paragraph 7, supra. 
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The Grade A and Grade B field intensity contours of Sta- 
tion WWLP are those established in the original applica- 
tion for the station and which were prepared by protes- 
tant’s engineering witness (Tr. 1079-1086). For the pro- 
posed operation of Station WNHC-TV, the Grade A and 
Grade B contours were taken from the application for the 
new facilities (Tr. 229, 868).7 


17. Protestant’s engineer testified that the Grade A and 
Grade B contours of other television stations overlapped 
the respective Grade A and Grade B contours of Station 
WWLP (Springfield Exs. 5 and 6; Tr. 326-329, 330-333). 
The Grade A and Grade B contours of these other stations 
were copied by protestant’s engineering witness from maps 
in the applications of these stations or from previous ma- 
terial submitted to the Commission by other engineers (Tr. 
245). Protestant’s engineer later testified that these con- 
tours were taken from maps prepared by an engineering 
consultant in connection with the Hartford rule-making 
proceeding to which reference has 
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been made supra (par. 11) and that no attempt was made 
by him to verify the accuracy of the location of these con- 
tours (Tr. 1088). Furthermore, no check was made by 
him to determine whether the operations of these stations 
were the same as presently authorized or whether the 
contours were derived, or might have been determined, 


7 By way of verification of the proposed Grade A and Grade B contours, 
protestant’s engineer undertook a study based upon his own independent de- 
termination of the ground profiles on the 8 standard radials for a distance 
of from 2 to 10 miles (Tr. 867). It was disclosed that the antenna height 
above average terrain for the 90 radial at'the proposed site should have been 
890 feet instead of 990 fect as shown in the application—a difference of 100 
feet (Tr. 1002), This error would result in a reduction of from 2 to 4 miles 
in the distance to the proposed Grade B contours (Tr. 1002, 1004, 1005). In 
any event, the error would have little, if any, effect on the areas of overlap. 
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from merely assumed operations. Illustrative of this is 
the following (answers by protestant’s witness) (Tr. 1089) : 


“<Q. Did you make any attempt to determine whether 
or not the stations listed in your Exhibit 5 have 
the present authorizations similar to what the author- 
izations were at the time Mr. Davis prepared his map? 

A. I made those determinations on the basis of my 
knowledge of those stations. I live in the same area. I 
know the chief engineers of just about all of these 
stations, and I know what their facilities are and what 
they have been for the past 2 or 3 years. 

Q. I see. 

What are the facilities of Station WJAR, and could 
you tell me the coordinates for that station? 

A. I can’t tell you that information. I merely have 
information that would lead me to believe that they 
don’t or have not made a recent change. 


18. Even if this witness knew the chief engineers of 
nearly all of the stations and the operating facilities of 
these stations, it would still be necessary for him to make 
some kind of calculation to verify the distance to a spe- 
cific contour for a particular effective radiated power and 
antenna height above average terrain. Moreover, in order 
to accurately portray the contour in accordance with Com- 
mission Rules, it would be necessary to know the antenna 
height above average terain on each of the eight standard 
radials and also to have knowledge of the effective radiated 
power in each of these directions (beam tilting may be em- 
ployed by some of the stations). Protes- 
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tant’s witness did not demonstrate that he had considered 
these factors other than by his statement that he was gen- 
erally familiar with the station operations.® 


19. Additionally, while the Grade B contour of Station 
WPTR-TV, Albany, New York (Channel 23) could be ex- 
pected to overlap the Grade B contour of Station WWLP, 
no area or population data was furnished because protes- 
tant’s engineer thought that Station WPTR-TV had only 
a construction permit and was not in actual operation (Tr. 
1049). Further, Springfield’s engineer was not certain 
whether the Grade B contour of Station WTEN, Vail 
Mills, New York (Channel 10), would overlap the Grade 
B contour of Station WWLP, and also excluded this sta- 
tion because he thought it covered substantially the same 
areas as Station WCDA and since both of these stations 
were owned by the same party, he did not consider it 
pertinent to the showing (Tr. 1050). The Grade 
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B contour of Television Station WRLP, Greenfield, Massa- 
chusetts (Channel 32), licensed to a wholly owned sub- 
sidiary of Protestant, overlaps the Grade B contour of 
Station WWLP, but was not included on protestant’s Ex- 
hibit 6 though there is substantial overlap of the Grade B 


8 Consider for example, the distance from: transmitter to the Grade A and 
Grade B contours of Station WICC-TV as scaled from protestant’s Exhibits 5 
and 6 with that found in the station’s latest authorization under File No. 
BMPCT-4729, granted by the Commission on September 14, 1957. 


Azimuth Degrees 


135 «180 «225270 
Grade A: 
Exhibit 5 (mi.) 6 e 26.5 23.5 23 24 
BMPCT-4729 (mi.) r 182 18 16.5 15 


Grade B: 
Exhibit 6 (mi.) 44 44.5 37 38.5 
BMPCT-4729 (mi.) 30 30 26 25 


contour of Station WRLP with the Grade B contour of 
Station WWLP (Triangle Ex. 5; Tr. 1609, 1670). 


20. Authorized television stations in cities within the 
Grade A and Grade B contours of Station WWLP and 
within the Grade A and Grade B overlap areas between 
the present and proposed operation of Stations WNHC- 
TV and WWLP include the following: 


Within WWLP Grade A Contour 
Location Station Channel 
Connecticut: Hartford WTIC-TV 3 


Hartford WHCT 18 
New Britain WNBC 


Massachusetts: Springfield WHYN-TV 


Within WWLP Grade B Contour 


Connecticut: Hartford 
Hartford 
New Britain 
Waterbury WATR-TV 


Present Grade A Overlap 


Connecticut: Hartford WTIC-TV 
Hartford WHCT 
New Britain WNBC 


Proposed Grade A Overlap 


Connecticut: Hartford WTIC-TV 
Hartford WHCT 
New Britain 


Massachusetts: Springfield WHYN-TV 


Present and Proposed Grade B Overlap 


Connecticut: Hartford 
Hartford 
New Britain 
Waterbury WATR-TV 


Massachusetts: Springfield WHYN-TV 
34 
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Showings Re Hypothetical Sites 


21. The protestant was permitted to make a showing (but 
over objections) that hypothetical sites at Branford and 
North Madison, Connecticut, some 6 miles east and 15 miles 
northeast of the post office in New Haven, respectively, 
with similar facilities as proposed by the applicant at Mt. 
Higby, would provide a better signal to New Haven and less 
signal to Springfield than the proposed Triangle operation 
(Springfield Exs. 33, 34, 36, 38, 39, 41; Tr. 987, 990, 991, 
1098, 1099). Since a specific site (Mt. Higby) is proposed 
in Triangle’s application, which is the sole subject of this 
proceeding, no further consideration is given in these find- 
ings to a comparison of the Branford and North Madison 
sites with the Mt. Higby site.® 


Line of Site Question 


22. Terrain profiles drawn from both the present and 
proposed transmitter sites toward West Rock, a ridge with- 
in the northwest part of New Haven show that some por- 
tion of the city would not be within direct line of sight from 
either the present or the proposed antenna site (Springfield 
Exs. 27, 28; Tr. 898, 899; Triangle Ex. 4). Similarly, East 
Rock, a ridge on the northeast portion of the city obscures 
line of site to that part of New Haven behind the ridge. 
The profile, as drawn from the present site to the eastern 
part of the city, does not encounter Hast Rock. However, 
if the profile were drawn a few more degrees to the east 
so that it intersected East Rock, line of sight behind the 
ridge would not be obtained. No estimate was given as to 
the 


® The Commission has held that a2 comparison of the proposed site with a 


hypothetical site proposed by protestant is not material (Telrad, Inc., 15 RR 
64, 67, 24 FCC 191, 192). 
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area of the city which is presently not within line of site 
of the present antenna location or the area which would 
not be within line of site of the proposed antenna location 
(Springfield Exs. 27, 32; Triangle Ex. 4; Tr. 927, 928). 
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PROPOSED CONCLUSIONS 


1. This is a protest proceeding brought under Section 
309(¢) of the Communications Act of 1934, as amended, 
involving the application of Triangle Publications, Inc. 
for a construction permit to move transmitter site and make 
certain other changes in the facilities of television Station 
WNHC-TV (Channel 8), New Haven, Connecticut. The 
construction permit was originally granted without hearing 
by the Commission on October 30, 1957. The Commission 
by Memorandum Opinion and Order released December 
26, 1957 granted the protest filed by Springfield Television 
Broadcasting Corporation, licensee of television Station 
WWLP (Channel 22), Springfield, Massachusetts, stayed 
the effective date of the grant of the construction permit 
to Triangle and designated the application for hearing. 
The protestant has the burden of demonstrating that the 
Commission’s action of October 30, 1957, granting the ap- 
plication of Triangle for modification of construction 
permit was not in the public interest, convenience or neces- 


sity. 


10 Protestant’s engineering witness took field intensity measurement on the 
signal of Station WNHC-TV immediately behind West Rock for the purpose 
of demonstrating that a city grade signal is not obtained in that arca (Spring- 
field Ex. 29: Tr. 927). This measurement data was held not to be admissible 
because there was a serious question as to the accuracy of the field measuring 
equipment and failure by witness to produce original measurement data 
(Tr. 966-968). 
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2. We limit ourselves herein to a consideration of two 
questions raised by the protestant; namely, (1) whether 
the grant of Triangle’s application would be consistent 
with the provisions of Section 3.607 of the Commission 
Rules, Section 307(b) of the Communications Act of 1934, 
as amended, and the principles upon which the assignment 
of television broadcast channels has been made by the 
Commission; and (2) whether, as a result of the areas 
and populations which would gain or lose service in the 
event of the move, the publie interest, convenience and 
necessity would be served by a grant of the application. 


3. The evidence shows that by the proposed changes Tri- 
angle is endeavoring to (a) provide additional service with- 
in the State of Connecticut, 
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especially to the Connecticut River Valley which extends 
from Long Island Sound on the south to the Vermont-New 
Hampshire border on the north; (b) reduce the station’s 


signal over the Atlantic Ocean and Long Island Sound, 
and (c) reduce service area overlap with New York City 
television stations. New Haven is situated in the southern 
part of Connecticut and borders on Long Island Sound. 
The city is located some 65 miles northeast of New York 
City. 

4. The present transmitter site of Station WNHC-TV 
is located on Gaylord Mountain, about 8 miles north of 
New Haven. The proposed transmitter site, atop Mt. 
Higby, is 13.9 miles northeast of the present site and about 
19 miles northeast of New Haven. This site was selected 
by Triangle’s engineers as the best of eight sites which 
were examined in detail with respect to terrain character- 
istics, obstructions between site and large cities, signal in- 
tensity over the New Haven, Hartford, and New Britain 
areas, air hazard, accessibility, and electric power avail- 
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ability. Operation at the Mt. Higby site involves a change 
in antenna height above average terrain from the present 
720 feet to the proposed 770 feet. Apart from certain 
equipment changes, the proposal will maintain the present 
effective radiated power of 316 kw. 


5. The evidence shows, and it is therefore concluded, that 
the proposed move would satisfy the objective of Triangle 
as stated in paragraph 3, supra. It has likewise been shown 
that while the proposed change would move the trans- 
mitter site further inland and closer to certain cities, 
other cities would be further removed from the station. 
Thus, the proposed station would be nearer the cities of 
Hartford, New Britain, Meriden, all in 
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Connecticut, and Springfield, Masachusetts. The proposed 
site would be further removed from the Connecticut cities 
of New Haven, Waterbury, Naugatuck, Ansonia and 


Bridgeport, and the estimated field intensity at each of these 
cities would be less with Station WNHC-TV operating at 
the proposed site than from the existing site. The Mt. 
Higby site is farther from New York City than is the 
Gaylord Mountain site where Station WNHC-TV is pres- 
ently located. 


6. The fact that the proposed move of transmitter site 
would permit Station WNHC-TV to include greater land 
area and less ocean within its predicted Grade A and Grade 
B contours than obtains at its present site is a factor which 
would certainly be of benefit to the public and hence which 
would weigh in favor of a grant of the WNHC-TV appli- 
cation. With Station WNHC-TV operating as proposed, 
the gain area within the Grade A contour includes portions 
of Massachusetts and Connecticut, and within the Grade 
B contour portions of Connecticut, Massachusetts, Rhode 
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Island, and a small area in New York State. The loss area 
between the respective Grade A contours includes portions 
of New York (including Long Island) and Connecticut; 
between the respective Grade B contours, the loss area lies 
entirely in New York (including Long Island), except for 
a very small area in southwestern Connecticut. The num- 
ber of square miles and the population gained or lost as 
a result of the proposed change of site cannot be accurately 
determined on the basis of the record and no conclusions 
can be reached with respect thereto. As fully explained in 
paragraph 13, 16 and 17 of the findings, little or no weight 
ean be accorded the contentions of protestant’s engineer 
concerning the areas which would allegedly lose or gain 
their only Grade A or 
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Grade B service. However, even if protestant’s conten- 
tions were accepted, it is clear that no area would gain or 
lose its only Grade B service. Accordingly, protestant has 


failed to demonstrate, in this respect, that the Commission 
erred when it concluded that the site move would be in the 
public interest. 


7. The determination of whether the proposal to change 
sites violates Section 3.607 of the Rules must turn upon 
the question of whether WNHC-TV operating from the 
Mt. Higby site would continue to be a New Haven station. 
Section 3.607 of the Rules makes available for assignment 
in New Haven, Connecticut, as a listed community, a tele- 
vision station for operation on Channel 8. The use of this 
channel in New Haven is now authorized to Station WNHC- 
TV. Because Triangle proposes a principle city signal (77 
dbu) to New Haven, because its main studio is located there 
and will continue to be located there, and because it pro- 
poses to continue to identify its station with and to meet 
the programming needs of New Haven, the conclusion fol- 
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lows ineluctably that Triangle will continue to be a New 
Haven station and that the change in facilities sought for 
Station WNHC-TV would not be inconsistent with Section 
3.607, the Table of Assignments. A station is identified 
by the place where it maintains its studios and not where 
its transmitter is located. The evidence of record clearly 
demonstrates that WNHC-TV will continue to be a New 
Haven station (Community Telecasting Company v. FCC, 
U.S.C.A., D.C.—decided May 9, 1958; Houston Consolidated 
TV Co., v. FCC, 240 F. 2d 409). 


8. As pointed out in Spartan Radiocasting Co. (13 RR 
589, 604), in striving to assure that as many communities 
as possible would have receivable television signals and 
local outlets for expression, it was not the purpose 
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of the Commission to confine signals to the communities 
to which the channel involved had been assigned, or to 
limit the availability of stations only to the people residing 
within such communities. It has been concluded that the 
proposal complies with Section 3.607 of the Rules; it there- 
fore follows that the proposal is consistent with Section 
307(b) of the Communications Act of 1934, as amended. 


Respectfully submitted, 


Haroitp G. Cowen 
Chief, Broadcast Bureau 


Davin I. KravsHaar 
by David I. Kraushaar 
Acting Chief, Hearing Division 
Tuomas B. Frrzpatrick 
Thomas B. Fitzpatrick 
Attorney 
Federal Communications Commission 


May 19, 1958 
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Proposed Findings and Conclusions 
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7. Another of the applicant’s stated purposes is to re- 
duce the wasteful coverage of its signal over the water 
of Long Island Sound and to increase its coverage over 
land areas. Tr. 137, 1355, 1357. This purpose would be 
achieved to the extent that the proposed site would be 
approximately 8.5 miles farther north than the present 
site. WWLP Exhibits 2 and 3, WNHOC-TV Exhibit 3. 
However, the applicant’s increased coverage over land 
areas would not result in an increase in population served. 
Precise figures as to the total populations which would 
gain or lose service under the proposal were not placed 
in evidence, but the applicant estimated that a total popula- 
tion of some 384,000 would gain service while a total of 
approximately 780,000 persons would lose service. Tr. 


134. It is presumed that this net loss of approximately 
400,000 persons served is based on the populations within 
the present and proposed Grade B contours of WNHC-TV. 


* * * * * * * * * * 
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ConcLusions 


14. Should WNHC-TV be authorized to operate from 
the proposed new site, WWLP would be caused to suffer 
some losses in income. It may be argued that a result 
which depends upon the indeterminable future cannot be 
the subject of such an absolute conclusion, but our con- 
clusion here is not an absolute one for it does not need 
to be. The Commission may presume that this result 
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would accrue, if there is an adequate basis for the pre- 
sumption, just as the courts presume that a person of a 
given age has a given life expectancy on the basis of 
statistical mortality tables. 
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The presumption that WWLP would suffer losses in in- 
come is supported by an adequate base. 


15. We may begin with the observation that WWLP 
currently operates in what can only be characterized as 
difficult competitive circumstances. This is amply demon- 
strated by the single fact that the signals of 14 other 
television stations reach significant portions of the areas 
and populations within the Grade A and Grade B contours 
of WWLP, to say nothing of the further fact that the 
newspapers published in Springfield and in other nearby 
communities are owned in common with the other local 
television station. Within the Springfield metropolitan 
area alone, the bulk of the audience chooses among the 
signals of WWLP and the following three other stations: 
WHYN-TV, Springfield-Holyoke, WTIC-TV, Hartford, 
and WNHC-TV, New Haven. Should the signal of WNHC- 
TV in the Springfield area be improved as is proposed 
herein, it is entirely predictable that the audience ‘‘pie’’ 
will be sliced more thinly among the other stations. As 
WWLEP loses a portion of its audience it must, a fortiori, 
anticipate losses in revenues. 


16. Under the subject proposal, the VHF signal of 
WNHC-TV would become a much more serious competi- 
tor with the UHF signal of WWLP. The entire composite 
history of television since 1952, to which may be added 
the drastic experiences of the five particular UHF 
stations which were the subject of testimony on this re- 
cord, forces at least one irrefutable conclusion, viz., that 
an existing UHF station will suffer losses in income fol- 
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lowing the introduction of a new or improved VHF signal 
into the market 
600 

area of the UHF station. In the five cases already men- 
tioned, and in the cases of a total of 51 UHF stations 
which encountered competition from new or improved 
VHF signals, the losses were of sufficient magnitude to 
cause the stations to discontinue operations. It scarcely 
needs to be said that the demise of those stations may 
have resulted from a number of causes, but we would be 
blinding ourselves from reality if we assumed that the 
new or improved VHF signals were not significant con- 
tributing factors in each case. To be sure, it must be 
observed that UHF stations fail more frequently when the 
new VHF signals emanate from stations in the same city, 
and somewhat less frequently when the new or improved 
VHF competition comes from stations using channels 
allocated to other nearby cities; Nevertheless, some loss 
of income is suffered by the UHF stations in either in- 
stance, and that is the only point material to this case. 
The protestant herein has not contended that the subject 
proposal would cause the immediate downfall of WWLP. 


17. The reductions in income which WWLP itself suf- 
fered following the introduction of the signal of WTIC- 
TV, Channel 3, Hartford, adds to the base for our con- 
clusion. Here, too, the reductions may have been the 
consequence of several causes, but we cannot escape the 
fact that the most significant contributing cause was the 
introduction of a new VHF signal embracing 100% of the 
areas and populations within the Grade B contour of 
WWLP. Further support for our conclusion is found 
in the clear likelihood that WWLP will lose its ABC 
network programs because of the proposed increased 
overlap of the Grade A 
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and Grade B contours of WWLP and WNHC-TV, the 
latter station being the basic ABC affiliate in the area. 
It is possible, of course, that WWLP would be able to 
replace lost ABC programs with other programs of com- 
mercial value, but we cannot reach that presumption on 
the basis of this record. It is also clear that the applicant 
would be a formidable competitor for the protestant. As 
compared with WWLP, Triangle enjoys a far healthier 
financial condition, has vastly greater financial resources 
available, and has the normal competitive advantages ac- 
cruing to a multiple station owner. Finally, four qualified 
witnesses herein expressed the opinion that WWLP would 
suffer losses in income following a grant of the subject 
application, and there was no expert testimony to the 
contrary. One of these witnesses has a comprehensive 
background and intensive experience in broadcasting 
economics, including numerous analyses of revenue po- 
tentials, and his opinion was based further on a careful 
study of the particular circumstances involved in this 
case. The other three, having substantial backgrounds 
and experience in their respective fields and a close 
familiarity with WWLP and its market, expressed the same 
opinion with respect to national, regional, and local reve- 
nues in particular. WWLP’s losses are likely to be greater 
in local revenues than in regional or national spot reve- 
nues, but some losses in all categories can be predicted. 
The precise amounts of the prospective losses is, of course, 
impossible for anyone to specify, but the record supports 
the conclusion that the income of WWLP would fall 
approximately 25% below its 1957 levels during the first 
year after WNHC-TV would commence operation as 
proposed. 
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18. The applicant has contended that the sharp reduc- 
tion in profit which WWLP suffered in 1957 was a direct 
consequence of the fact that the station voluntarily under- 
took certain increased operating expenses. This conten- 
tion overlooks the point that the matter of profit is ir- 
relevant here, for it is obvious that WWLP would grapple 
with future losses in income by retrenching, ie., by acting 
to reduce operating expenses. In this manner WWLP 
could preserve a profit position, for a time at least, but 
the prospect that the station would or would not continue 
to earn a profit is not the critical problem. Our concern 
here is limited to the prospective losses in income and the 
effect which such losses would have on the public interest. 


19. We now hasten to inject the point that the con- 
clusion that WWLP would suffer losses in income cannot, 
standing alone, provide the basis for a decision in this 
case. We have regularly adhered to the principle that ‘‘it 
is not the purpose of the [Communications] Act to protect 
a licensee against competition but to protect the public.’’ 
F.C.C. v. Sanders Brothers, 309 U.S. 470, 9 RR 2008, 2011. 
The same principle was well stated in another case as 
follows: ‘‘The American system of broadcasting is a 
competitive one . . . Unlike a common carrier, a radio 
broadcaster cannot claim insulation from competition . . . 
(s)o long as the public interest, which is the touchstone of 
the Commission’s actions, is not affected....”? WJR, The 
Goodwill Station, Inc., 18 RR 763, 825. Moreover, the 


protestant herein has made it clear that it is not asserting 
any claim to protection from reasonable competition. 
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Respectfully submitted, 


SPRINGFIELD TELEVISION 
Broapcastinc Corporation 


By Seymour M. CHase 
Seymour M. Chase 
Wyatt Building 
Washington 5, D. C. 
Its Attorney 


May 16, 1958 


Proposed Findings of Fact and Conclusions of 
Triangle Publications, Inc. 
(Radio and Television Division) 


Pretimmary Statement 


1. This proceeding arises from a protest filed on Decem- 
ber 2, 1957, by Springfield Television Broadcasting Cor- 
poration against the Commission’s action of October 30, 
1957, granting without hearing the captioned application 
for construction permit to change transmitter location and 
antenna system and to increase antenna height of televi- 
sion station WNHC-TV, the ABC-TV network’s affiliate 
in New Haven, Connecticut. Springfield Television Broad- 
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casting Corporation, hereinafter referred to as ‘‘protes- 
tant’’, is the licensee of television stations WWLP, 
Springfield, and WRLP,' Greenfield, both NBC affiliates 
and located in Massachusetts, and licensee or permittee of 
television translator stations at Claremont, Newport and 
Lebanon, all located in New Hampshire. 


2. Protestant was found by the Commission to be a 
“party in interest’’ within the meaning of § 309(c) of the 
Communications Act of 1934, as amended, and the cap- 
tioned application was thereupon designated for hearing 
upon issues specified by the protestant but not adopted 
by the Commission. These issues were as follows: 

618 
(1) To determine all of the facts and circumstances 
which led to WNHC-TV’s proposal to change trans- 
mitter site and to select the specific site herein 
proposed. 


To determine all of the facts concerning WNHC- 


TV’s plans or intentions with respect to proposed 
station operations with particular reference to 
programming (live, network and film) and com- 
munity, communities, or areas which the station 
will seek to serve and be identified with. 


To determine the areas which would gain or lose 
television service as a result of the proposed change 
in the WNHC-TV facilities. 


To determine whether a grant of the application 
would be consistent with the provisions of Section 
3.607 of the Commission Rules, Section 307(b) of 
the Act, and the principles upon which the assign- 
ment of television broadcast channels has been made 
by the Commission. 


1Greenfield Television Broadcasting Corp., licensee of WRLP, is a wholly 
owned subsidiary of protestant. 
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(5) To determine whether a grant of the application 
would impair the ability of the UHF stations in 
Connecticut Valley to compete effectively, or would 
jeopardize, in whole or in part, the continuation of 
their existing service. 


To determine whether a grant of the application 
would be consistent or inconsistent with the objective 
of improving the opportunities for effective com- 
petition among a greater number of stations. 


To determine in the light of the evidence adduced 
under the foregoing issues whether the public inter- 
est would be served by a grant of the above- 
captioned application. 


The burden of proceeding with the introduction of evidence 
as well as the burden of proof were expressly imposed 
upon protestant. 
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3. A prehearing conference was held on February 7, 
1958, at which conference applicant’s counsel agreed that 
Roger W. Clipp, vice-president of Triangle’s Radio and 
Television Division, would appear voluntarily for examina- 
tion by protestant’s counsel with respect to Issues No’d. 
1 and 2. (Tr. 8, 10-11). The evidentiary hearing was held 
on February 21, March 10, 11, 12, 13, 14, 18, 19, 20, 21, 26, 
April 10 and 11, 1958; and the record was closed on the 
last date specified? Proposed findings of fact and con- 


2The record contains a considerable amount of testimony and a number 
of exhibits that were admitted over the objection of applicant’s counsel and 
exceptions to the Hearing Examiner’s rulings were duty noted. However, 
since that evidence is technically a matter of record, applicant believes that 
its reference thereto in these proposed findings does not constitute, and 
should not be deemed to be, a waiver of its exceptions, Otherwise, its proposed 
findings should be disregarded to the extent that they are dependent upon 
such improperly admitted evidence. 
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clusions of law were directed to be filed on or before May 
5, 1958. (This time was subsequently extended to May 
19, 1958). 


TRIANGLE’s Puans anp INTENTIONS 
Issue No. 1 


4. WNHO-TV’s move is motivated solely by applicant’s 
desire to improve its existing facilities in order to serve 
more effectively the residents of New Haven and its 
environs. (Tr. 82, 106-107). There is no contrary evidence 
of record. WNHC-TV is licensed to operate on 
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television Channel 8, which is assigned to New Haven, 
Connecticut, with an effective radiated power of 316 kws. 
(visual) and antenna height 720 feet above average ter- 
rain from its present site on Gaylord Mountain, 8.8 miles 
north of the City of New Haven and 50 miles from the 
center of Springfield. (WNHC-TV Ex. No. 3, Tr. 1376). 
It is affiliated with the ABC-TV network. (Tr. 65). At 
present, a substantial portion of the area within its caleu- 
lated Grade B contour is comprised of approximately 874 
square miles of water (Long Island Sound and the 
Atlantic Ocean) and a large land area in the immediate 
vicinity of New York City, most of which latter area lies 
within the calculated Grade B contours of the seven New 
York City television stations. (Tr. 119-120, 133). 


5. As early as 1952, Edward D. Taddei, then executive 
vice-president of WNHC-TV, had foreseen the need for 
moving the station’s transmitter site to some point north- 
east of its present site so as to eliminate the overlap of 
its coverage with that of the seven New York City stations 
and the waste of its signal over Long Island Sound and 
the Atlantic Ocean. Such a move, he believed, would put 
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WNHC-TV ‘‘in a much, much better position to adequately 
serve the viewers in the State of Connecticut.’? Accord- 
ingly, he had strongly recommended it to WNHC-TV’s 
then board of directors; but ‘‘for reasons that seemed 
logical to them . . . at the time’’, his recommendation was 
not adopted. In August, 1956, Mr. Taddei made the same 
suggestion to Henry EK. Rhea, 
621 

Triangle’s director of engineering. (Tr. 1439-1441). Sub- 
sequently, Mr. Rhea conferred with Robert E. L. Kennedy 
of Kear & Kennedy, consulting radio engineers, concern- 
ing the question of moving the transmitter site of WNHC- 
TV and WNHC-FM. (Tr. 1354). Mr. Rhea informed Mr. 
Kennedy that applicant desired to increase the population 
within the State of Connecticut that was served by WNHO- 
TV, to eliminate as much of the waste of its signal over 
Long Island Sound and the Atlantic Ocean as was prac- 
ticable, to minimize the overlap between WNHOC-TV’s 
service area and those of the seven New York City televi- 
sion stations, and to minimize the possible air hazard 
situation. (Tr. 1355-1357). Applicant was interested 
primarily in providing an improved service to New Haven 
and its environs (Tr. 82)—specifically metropolitan New 
Haven and the intervening areas between New Haven 
and Hartford to the north, and New Haven and Bridge- 
port to the south. (167, 1357-1358). Both Hartford and 
Bridgeport are included within WNHC-TV’s present 
- coverage. (Tr. 167). Numerous sites were investigated 
by Kear & Kennedy in an 


$The proposal to add a third VHF channel to Providence, Rhode Island, 
which is currently pending in Docket No. 11957, would substitute Channel 12 
for Channel 8 at New Haven and would require a move of WNHC-TV’s 
site to within three miles of that now proposed. While applicant’s decision 
to make the proposed move was made prior to the announcement of the 
Commission’s proposal, the fact that the site selected may be used for either 
channel makes the proposed move even more desirable. (Tr. 103-105). 
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effort to find a satisfactory site and to determine which 
was best suited to achieve the desired objectives. (Tr. 
1358-1361, WNHC-TV Ex. No. 1). Upon the basis of this 
examination, Kear & Kennedy concluded that Mt. Higby 
was the most desirable site and they so advised Mr. Clipp 
(Tr. 1361-1363), who thereupon directed Kear & Kennedy 
to prepare the necessary engineering in support of an 
application for construction permit to erect the proposed 
facilities at the site selected. (Tr. 1364). At no time was 
there any mention made or interest expressed in the selec- 
tion of a site which would permit WNHC-TV to provide a 
signal to either Springfield or Holyoke. (Tr. 1368-1370, 
1597). Although a site could have been found which would 
permit WNHC-TV to provide a caleulated Grade A signal 
over Springfield while maintaining the required minimum 
77 dbu signal over New Haven, that site was not sug- 
gested, for Springfield had not been mentioned and was 
not even mentioned until this proceeding had begun. (Tr. 
1597). Applicant had no interest in nor intention to pro- 
vide service to Springfield, which is 38.7 miles from 
WNHC-TV’s proposed site and which applicant con- 
sidered to be an entirely separate market. (Tr. 93, 129, 
131). Furthermore, applicant had been advised by Kear 
& Kennedy that WNHC-TV does not and will not put a 
good signal into Springfield. (Tr. 133). Actual measure- 
ments subsequently made throughout the Springfield- 
Holyoke area confirmed this fact. (Tr. 1528, WNHC-TV 
Ex. No. 2). 
623 
Issue No. 2 


6. Applicant has no intention to identify WNHC-TV 
with Springfield, Massachusetts, nor does it propose to 
change WNHC-TV into other than a New Haven station. 
(Tr. 67-68, 140, 1443). To the contrary, Mr. Clipp, ap- 
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plicant’s vice-president, stated categorically and unequiv- 
ocally that WNHC-TV’s move was motivated solely by 
its desire to improve its existing facilities, and thereby 
enable it to serve more effectively the residents of New 
Haven and its environs. (Tr. 82, 106-107). Both the ap- 
plication and the uncontradicted testimony of record estab- 
lish that no change in WNHC-TV’s program structure 
or character of the station is contemplated. (Tr. 122, 131). 
Indeed, applicant proposes to continue to program pri- 
marily for New Haven and its environs, and will intensify 
its efforts to better serve the needs of that community. 
(Tr. 127-128, 1457). WNHC-TV’s main studio will con- 
tinue to be at New Haven, where new studios and business 
offices are to be built as part of the new development 
area at a cost of about $500,000. (Tr. 106-107, 131-143). 
No auxiliary studios in Springfield are proposed, (Tr. 132), 
nor does applicant have or propose to establish a sales 
office in either Springfield or Holyoke. (Tr. 129-130, 1458). 
The evidence clearly shows that no programs are or will 


be directed particularly to the Springfield-Holyoke audi- 
ence (Tr. 1457) and that no effort is or will be made to 
sell advertisers in the Springfield 
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market. (Tr. 129, 133, 148, 1457-1459).* In fact, WNHC- 


4 Although there was a series of newspaper advertisements listing the 
programs on Channel 8 which were published in the February 12, 19 and 
26, 1958, issues of The Springfield Union (WWLP Ex. No. 20), these ads were 
part of a cooperative newspaper campaign to promote the ABC-TV Wednesday 
and Friday evening program line-up. The Springfield newspaper was one of 
several specifically selected by ABC-TV from a list of fifteen newspapers 
published within WNHC-TV’s predicted service contours, which list the sta- 
tion had furnished at the network’s request. ABC-TV furnished the mats 
for the ads and the station made the necessary arrangements for their publi- 
cation. The cost of such ads was divided between the network and station. 
Similar ads which differed only in the reference to channel numbers and 
station call letters were published on the same dates in other newspapers 
throughout the country. (Tr. 1459-1463, 1502-1503). 
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TV has already made it possible for protestant to obtain 
for WWLP broadcast rights to 570-odd feature motion 
picture films despite WNHC-TV’s exclusive right to their 
use within its predicted Grade B contour which now in- 
cludes Springfield, Massachusetts. (Tr. 128-129). And 
WNHC-TV has informed protestant that, even after 
WNHC-TV moves to its new site about 40 miles from 
Springfield, WWLP could have for rebroadcast in its area 
any of the New Haven station’s local programs, because 
it does not consider the two stations to be competitive. 
(Tr. 129). 


7. WNHC-TV presently renders a program service 
which is directed primarily to the residents of New Haven 
and its environs. (Tr. 122-128, 1443-1456). It considers 
itself an integral part of the City of New Haven and tries 
to give it every possible service. (Tr. 1445). But as Con- 
necticut’s first and for a long time only television station, 
the entire state was dependent upon WNHC-TV for ful- 
fillment of its public service and entertainment needs. 
Certain areas are still dependent upon WNHC-TV for 
their only service, and the station has always recognized 
its responsibility to serve them and to serve them 
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well. (Tr. 1444-1445). The quantity and quality of pro- 
grams of this class improved substantially after Triangle 
took over operation of the station on August 28, 1956. 
(Tr. 1435, 1447, 1456). Among these programs, all but 
one of which are local live programs that originate in 
WNHC-TV’s studios in New Haven and none of which 
was carried prior to Triangle’s acquisition of the station, 
are (Tr. 122-126, 1447-1455) : 


“This, Our Faith’’—a regular half-hour program 
designed to meet the needs of the three principal 


53 


religious faiths in the New Haven community, from 
10:30 to 11:00 a.m., Mondays through Fridays. 


“Tell tt to the Mayor’’—a half-hour program, once 
a week, during which the Mayor of New Haven and 
his department heads discuss local issues and answer 
questions. (This program, which was carried formerly 
on Mondays at 9:00 or 9:30 p.m., has been suspended 
temporarily during the pre-election period. It will 
be resumed after the election on Thursdays, from 
7:00 to 7:30 pm.) (Tr. 1449). 


“The Chamber Speaks’’—a series of weekly, half- 
hour programs concerning the functions of the New 
Haven Chamber of Commerce, from 9:30 to 10:00 
p.m., Fridays. 


“‘Opportunity Unlimited’’—a series of eight half-hour 
programs in conjunction with the New Haven Junior 
Achievement Group, from 9:00 to 9:30 p.m., Mondays. 


“Hitch Horse Sense to Horse Power’’—a specially 
created series of 5, 15 and 30-minute programs pro- 
duced in conjunction with the Governor, mayors of 
virtually every city in the state, school superintend- 
ents, police officials, civic organizations, ete. A $2000 
scholarship is awarded to high school students for the 
best essays written on the subject of traffic safety.* 
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“Happy, the Clown’’—a regular weekly half-hour 
program for pre-school children that is broadcast 
from 10:00 to 10:30 a.m., Mondays through Fridays. 


S¥For this program, WNHC-TV received the National Safety Council’s 
public interest award for 1957 and, at the time of the hearing, was being 
considered for the Alfred P. Sloan Award. (Tr. 1453). (The Sloan Award 
was received in fact on May 6, 1958). 
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“‘American Bandstand’’—a regular weekly teen age 
program from 2:30 to 4:00 pm., Mondays through 
Fridays. 

“Peoples Lobby’’—a 15-minute weekly program spe- 
cifically designed to offer U. S. Senators and Repre- 
sentatives an equitable opportunity to report to their 
constituents, 


“University of the Air’’—this is a kinescope of a 
program produced by applicant in cooperation with 
18 or 19 colleges and universities in the Middle 
Atlantic States and broadcast in the Philadelphia area 
for six or seven years by WFIL-TV. It is carried 
Mondays through Fridays from 11:00 to 11:25 am. 
during the school season. (Tr. 124-125). 


Other programs are to be presented soon in cooperation 
with the Yale Medical School and the Yale Dramatic 
School. Also, the station carries a series of weekly teen 
age discussion programs in conjunction with the Catholic 


Youth Organization, the New Haven Council of Churches 
and the Jewish Community Center. Applicant intends 
not only to continue this type of program service but, also, 
to improve upon and expand it after the move to the new 
transmitter site has been completed. (Tr. 127-128, 1457). 


8. WNHC-TV is presently affiliated with ABC-TV net- 
work. (Tr. 65). It expects this relationship to continue, 
and one of applicant’s motivating factors in requesting 
permission for the proposed change of site was its desire 
to improve the current competitive relationship among 
the three national networks by eliminating the overlapping 
coverage of WABC-TV, New York, and WNHC-TV, New 
Haven. (Tr. 120, 135-136, 144, 146). 
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WNHC-TV’s proposed move will either eliminate in its 
entirety or reduce substantially this duplicated coverage, 
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with the result that the combined coverage of WABC-TV 
and WNHC-TV will be more nearly comparable and, 
therefore, more competitive with that of CBS’s stations 
WCBS-TV in New York City and WHCT in Hartford and 
NBO’s stations WRCA-TV in New York City and WNBC 
in New Britain. (Tr. 135-136). Protestant’s station WWLP 
is presently affiliated with the ABC-TV network, also. 
(Tr. 747). Applicant would have no objection to WWLP 
carrying the complete ABC-TV program schedule simul- 
taneously with WNHC-TV, nor will applicant attempt in 
any way or by any means to obtain the circumstance that 
WWLP may no longer carry the ABC programs it cur- 
rently carries. (Tr. 83). But since WWLP now carries 
only four hours per week of ABC-TV network programs 
(WWLP Ex. No. 17), the Springfield area resident who 
desires to see ABC-TV programs is forced to rely upon the 
inferior signal from WNHC-TV for all other ABC-TV 
programs. However, applicant has no intention of serv- 
ing Springfield and in fact WNHC-TV is too far from 


Springfield to serve it effectively. Therefore, applicant 
is not concerned with the number of ABC-TV shows car- 
ried by protestant’s station. (Tr. 93-94). 


Issue No. 3 


9. The record is virtually devoid of evidence concern- 
ing the areas which would gain or lose television service 
as a result of the proposed 
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change in WNHC-TV’s facilities. Other than the general 
statement of applicant’s vice-president, Mr. Clipp, that 
WNHC-TV would gain on a coverage basis 384,000 people 
in New England and lose 780,000 people on Long Island, 
New York (Tr. 134), there is no eredible, probative evi- 
dence of record with respect to this issue. Although 
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protestant’s vice-president and chief engineer, Mr. George 
R. Townsend, testified that a small area in the vicinity of 
New London, Connectitut, would receive its first Grade 
A signal from the proposed WNHC-TV (Tr. 872, WWLP 
Ex. No. 5) and, further, that an area of 80 square miles 
on the Connecticut-New York state line and an area of 
383 square miles on Long Island would both lose their 
only Grade A signals because of WNHC-TV’s proposed 
move (Tr. 880-881, 1048-1049, WWLP Ex. No. 5), his 
testimony and related exhibits were predicated upon so 
many inaccurate and unwarranted factual assumptions as 
to render such testimony and exhibits completely unreli- 
able and of no probative value. Mr. Townsend’s failure 
to follow established engineering methods and practices 
in conformity with the Commission’s rules for ascertain- 
ing the precise locations of the pertinent predicted service 
contours of the numerous stations whose signals are present 
in the general area in question effectively precludes any 
findings of fact under this issue. His free-hand transposi- 
tion of the contours of some stations from the Commis- 
sion’s files to protestant’s exhibits (Tr. 1079-1088) and 
his deliberate omission or disregard of 
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operating stations for purely personal or subjective rea- 
sons (Tr. 873-878, 1030-1031, 1033, 1050-1057, 1091) render 
meaningless protestant’s exhibits 2-6 and 25-41, both in- 
elusive. 


10. Faced with the burden of proof, it is highly signifi- 
cant that the protestant did not—and could not—show 
that the proposed move of WNHC-TV’s transmitter site 
changed the service areas in a manner or degree that would 
be prejudicial to the operation of protestant’s station 
WWLP. 
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Issue No. 4 


11. There is no evidence of record that the proposed 
operation of WNHC-TV is inconsistent with or in deroga- 
tion of the provisions of § 3.607 of the Commission’s rules, 
of § 307(b) of the Communications Act, or of the principles 
upon which the assignment of television broadcast chan- 
nels has been made by the Commission. Nor could there 
be. The assignment of Channel 8 to New Haven is un- 
questioned. Operation of WNHC-TV from its proposed 
site will continue to provide the required principal city 
signal to New Haven; it will provide a predicted principal 
city signal over Waterbury, New Britain and Hartford; 
and it will provide a predicted Grade A signal over Bridge- 
port, Danbury, New London and Springfield. (Tr. 1389, 
WWLP Ex. No. 42, pp. 4, 11). An area of 874 square 
miles on Long Island will no longer be included in WNHC- 
TV’s Grade B contour, but all of that area now receives 
service from the seven 
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New York City stations. (Tr. 183). The proposed change 
will result in the substitution of a land area of 2600 square 
miles for an area of 854 square miles in the Atlantic Ocean 
that is included within the existing WNHC-TV Grade B 
contour. (Tr. 120). 


Competitive Errect or WNHC-TV’s Move 


Issues No’d. 5 and 6 


12. WWLP is owned and operated by Springfield Tele- 
vision Broadcasting Corporation,* which is the sole owner 


6 Principal owners of Springfield Television Broadcasting Corporation, which 
was admittedly ‘promoted’? by Roger L, Putnam, are Roger L. Putnam, 
chairman of the board of directors, and his son William L, Putnam, president, 
treasurer and general manager of the TV stations. They, with other members 
of their family, own 36% of the outstanding stock of the licensee corporation. 
(Tr. 514-515, 742-744). 
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of Greenfield Television Broadcasting Corp., the licensee 
of television broadcast station WRLP, Greenfield, Massa- 
chusetts, and which is the permittee of television trans- 
lator stations W79AA, W71AA and W81AA at Claremont, 
Newport and Hanover, all located in New Hampshire, also. 
WWLP has been in operation since March 17, 1953; and 
WRLP since July 1, 1957. (Tr. 768). 


13. WWLP provides a predicted Grade A service to a 
population of 931,770 residing within an area of 3276 
square miles and a predicted Grade B service to 1,494,592 
persons within an area of 7005 square miles. (Tr. 240, 
WWLP Ex. No. 4). The net combined Grade B service 
area of WWLP, WRLP and their associated translators 
covers 10,345 square miles 
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within which reside 2,075,120 persons. (WNHC-TV Ex. 
No. 5). This combined service area extends from North 
Haven on the south, to Lebanon, New Hampshire on the 
north, a distance of approximately 156 miles. (Tr. 1397, 
WNHC-TV Ex. No. 5). About 90% of the television re- 
ceivers throughout this area are capable of receiving UHF 
signals. (Tr. 554, 664). In the Springfield-Holyoke metro- 
politan area, UHF set conversion is as high as 97.9% of 
the 133,600 TV homes in the area. (Tr. 1200). WWLP 
programs are directed principally to what it terms the 
“<Five County Market Area’’—an area which Mr. Putnam 
described as ‘‘the area to which we feel an obligation to 
provide local television service in terms of news and 
sports, weather, features, interviews, that kind of service’’. 
(Tr. 261-262, WWLP Ex. No.7). That five county market 
area is the area established by WWLP for the purpose of 
local sales. (Tr. 262). Its own sales manager stated that 
most local advertisers in Springfield-Holyoke use WWLP 
because of its excellent service and the imaginative ideas 
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it is able to give. (Tr. 589, 617-618). WWLP’s national 
sales representatives have had no difficulty in selling the 
station to national advertisers who want coverage of the 
Springfield-Holyoke market. This is because of the ad- 
vertisers’ normal preference to use a station located in 
the community they want to reach. (Tr. 559). 


14. WWLP is affiliated primarily with the NBC net- 
work and secondarily with ABC. (Tr. 747). During the 
1957 composite week, WWLP 
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operated for a total of 121 hours, during which time it 
earried 72% hours (59.71%) of NBC programs, 414 hours 
(3.79%) of ABC programs and 44% hours (36.5%) of lo- 
cally originated programs. (Tr. 747-748, WWLP Ex. No. 
17). During the week February 16-22, 1958, WWLP op- 
erated for a total of 120 hours of which 59.70% were NBC 
programs, 3.33% were ABC programs and the remaining 
37.04% (sic) were local originations. (WWLP Ex. No. 
17).7_ Most of the NBC programs were carried by WWLP 
on a so-called live basis, whereas all of the ABC programs 
were broadcast on a delayed basis. (Tr. 750-751). In- 
dustry surveys disclosed that during the week of J anuary 
13-20, 1958, WWLP carried eleven of the fifteen most pop- 
ular shows in the Springfield-Holyoke-Chicopee metropol- 
itan area. Six were carried by the other Springfield-Holy- 
oke UHF station WHYN-TV. (Tr. 1262-1264). No pro- 


7 Four witnesses testified concerning past ‘public service’? programs broad- 
cast by WWLP; and depositions of four others concerning this same subject 
matter were received in evidence. None of these witnesses was competent to 
testify concerning WWLP’s program service as such. The testimony of each 
was limited to specific programs only in which his respective organization 
was directly interested. 

8 Seventeen shows were listed because the last three all had the same 
rating. Two of the three were carried by WWLP; one, by WHYN-TV. 
(Tr. 1263-1264). 
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grams from WNHC-TV were included among this group. 
(Tr. 1264). During the week of October 21, 1957, WWLP 
carried ten and WHYN-TV five of the top fifteen shows. 
WNHC-TV had none. (Tr. 1293-1294). 


15. WWLP’s revenues have increased steadily since the 
station began operation on March 17, 1953, as shown in 
the following table. Operating expenses for the corre- 
sponding periods are shown, also. 
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Year Gross Revenues Operating Expenses 


1952 $ 18,118. 
1953 $215,656. 327,650. 
1954 429,820. 470,097. 
1955 559,672. 490,191. 
1956 923,001. 715,619. 
1957 1,027,408.? ; 936,030."° 


Revenues increased $363,329 from 1955 to 1956. Operating 
expenses increased by more than $325,000 during the same 
period. (Tr. 787-788). This increase was due primarily 
to an expanded staff. (Tr. 788). WWLP presently has a 
staff of 59 persons; and WRLP has a staff of 14. (Tr. 
783). Revenues increased $91,378 from 1956 to 1957, with 
an increase of more than $221,000 in operating expenses 
during the same period, of which $90,701 represented the 
operating costs of protestant’s satellite WRLP and $129,000 
the actual increase in WWLP’s operating costs. (Tr. 
784-785). WRLP began operations on July 1, 1957, at 
which time WWLP raised its hourly rate from $600 to $700 
for prime evening time. (Tr. 786). But the facts are in- 
controvertible that if the protestant had not chosen to ex- 


9 This figure includes revenues of $13,953, from the operation of protestant’s 
satellite WRLP at Greenfield, Massachuetts. (Tr. 768). 


10 This figure includes operating expenses of $90,701. for WRLP. (Tr. 767). 
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pand and operate WRLP in Greenfield, the corporation 

would have made a net profit of $110,000. It is obvious 

that WWLP’s operation did make a very substantial net 

profit. 

634 
16. During 1955, 1956 and 1957, WWLP’s revenues were 
derived from the following sources: 
Annual Revenues of WWLP According to Sources* 
Network Spot Advertisers 
Year NBC ABC National Regional Local Other 
1955 $ 87,724. $25,678. $197,213. $21,071. $195,589. $32,396. $ 559,672. 
1956 134,451. 26,181. 344,548. 48,250. 291434. 78,137. 923,001. 
1957 184,814. 33,887. 369,101. 60,812. 320,282. 58512. — ‘1,027,408. 
~ *WWLP Exhibits No’a. 8, 9 and 10. 


Revenues for the months of October, November and Decem- 
ber 1956 and for the months September 1957 through Feb- 
ruary 1958 were: 


WWLP Eevenues for Selected Months 
Network Spot Advertisers 
| Month NBC ABC National [Regional = Local 


Oct. 1956 $12,953. $2,724. $40,455. $2,855. $35,570. 
Nov. 1956 13,997.°* 1/985.°* 38,520.°°  3,733."* : 
Dec. 1956 : 29,494. 


Sept. 1957 62. 5 24,928. 
Oct. 1957 5 x 32,740, 
Nov. 1957 ° . 33,857. 
Dec. 1957 f ' 27,365. 
Jan. 1958 5 34,734. 
Feb. 1958 . 35,513. 


** This figure was not supplied but was derived by computation from other Pertinent 
figures supplied by protestant. (WWLP Ex. No, 24 and Tr. 283-286, 845-846). 
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17. W. L. Putnam attributed the decline in WWLP’s 
revenues between November 1957 and December 1957 to the 
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entrance of WTIC-TV in the area. (Tr. 290).4 WTIC-TV 
began operation at Hartford, Connecticut, on September 
20, 1957. (Tr. 281). Both Roger L. Putnam and William 
L, Putnam, protestant’s chairman of the board and presi- 
dent, treasurer and general manager, respectively, were 
fully aware of the proposed television channel allocations 
for Springfield, Holyoke, Hartford and New Haven at the 
time protestant filed its application for a construction 
permit for WWLP in 1952. (Tr. 514-515, 745-746). And 
they expected that the Channel 3 station in Hartford (which 
is 24 miles from Springfield) would certainly compete with 
WWLP for some of its audience, particularly to the south 
of and even in Springfield itself. According to their testi- 
mony, however, when they ‘‘promoted’? WWLP (Tr. 514- 
515) they did not expect to compete with a station using 
the VHF channel at New Haven, which is 58 miles from 
Springfield. (Tr. 825, WNHC-TV Ex. No. 3). But the 
record is clear that for years WNHOC-TV was the only 
station that could be received in the Springfield area. (Tr. 


518). W. L. Putnam expects to lose the ABC programs 


11 However, James H. Ferguson, Jr., protestant’s sales manager, identified 
as automobile dealers the two major local advertisers who had severely cur- 
tailed or completely cancelled their use of WWLP during those two 
months, (Tr. 617). And none of the five Springfield advertisers 
who testified (via deposition) that they had reduced their use of WWLP 
because of WTIC-TV’s dilution of the audience or WTIC-TV’s broader 
coverage, expressed any interest in or desire to use WNHC-TV’s facilities. 
Samuel M. Boyd, president of Bailey-Wagner, Inc., a retail furniture and 
appliance dealer, had no interest even in WTIC-TV, for it was too costly 
and did not ‘‘cover our market at all’’. (Depositions, p. 36). Stewart King, 
a Ford dealer in Westfield, Massachusetts, had not used WTIC-TV and would 
not use WNHC-TV because it meant paying for coverage that he did not need. 
(Depositions, pp. 66-67). Furthermore, even prior to WTIC-TV’s commence- 
ment of operations, he had discontinued one weekly 15-minute program 
(‘Famous Fights’’) because WWLP had dropped the live Wednesday night 
ABC-TV fight program which immediately preceded it, and a second weekly 
fight program on Friday nights due to ‘‘a lack of response to our television 
advertising’’—which was accompanied by 2 decline in sales attributable to 
general economic conditions in the area. (Depositions, pp. 64, 73-74). 


é 
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now carried by WWLP if the subject application is granted 
and claimed to have lost some ABC shows already be- 
eause of the present overlap. (Tr. 826). There was no 
evidence, however, that such is the case in fact. (Tr. 828). 
W. L. Putnam stated that, in the event that WWLP should 
suffer a reduction of its income in the near future, in 
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order to reduce station operating costs, consideration would 
be given first to the elimination of sustaining remote pro- 
grams then to the reduction of local live programs and 
possibly to a reduction in the broadcast day. (Tr. 690 
et seqg., 798). But before reducing the broadcast day, he 
would consider the reduction and perhaps complete elim- 
ination of local programming on WRLP, for the elimination 
of local originations from WRLP would reduce operating 
costs substantially by cutting $1200 to $1300 a week from 
WRLP’s payroll. (Tr. 691-692). This would enable pro- 
testant to save many thousands of dollars in its operating 


costs. (Tr. 798-799). Yet he could not be specific on the 
subject because he had formulated no plans. (Tr. 798). 
This testimony was pure speculation, for there is no pro- 
bative evidence of record that WNHC-TV’s proposed move 
will cause any decline in WWLP’s revenues. 


18. Clarke A. Snyder, manager of the research and pro- 
motion departments of George P. Hollingberry Company, 
WWLP’s national sales representative since the station 
began operation, testified that WWLP was not particularly 
difficult to sell ‘‘if the advertiser is interested in reaching 
a market of 
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the type, size and kind of Springfield”? (Tr. 542, 557, 559), 
and further that ‘‘it has been easy to sell WWLP against 
the competition from within for the simple reason that they 
have a reputation for being the top station in their particu- 
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lar town.”? (Tr. 542-543). Hollingberry has encountered 
no greater difficulty in selling WWLP to national adver- 
tisers since WTIC-TV went on the air. (Tr. 543, 544). Mr. 
Snyder knew of no national spot business that had been 
taken away from WWLP directly because of WTIC-TV. 
(Tr. 548-549). Mr. Snyder was of the opinion that the 
entry of a new VHF Grade A signal in the City of Spring- 
field and a new VHF Grade B in the area immediately 
north of Springfield would have a very great effect upon 
protestant’s national spot business because of present na- 
tional economic conditions and the advertisers’ tendency 
to reduce the number of stations used and their willingness 
to put up with less penetration in secondary and tertiary 
markets. (Tr. 552). However, no relationship between this 
hypothetical situation and WNHC-TV’s proposed move 
was shown. 


19. Howard S. Frazier, president of an organization 
of television and radio management consultants of the 
same name, testified as an ‘‘expert’’ witness on matters 


involved in Issues 5 and 6, although he was admittedly not 
an economist (Tr. 1182-1184) and, although a registered 
professional engineer, he had done no engineering work 
as such since 1935. (Tr. 1187). His testimony in this pro- 
ceeding was to deal with future revenues (Tr. 1194), but 
he was permitted to testify about ‘‘studies’’ he had made 
of the Springfield-Holyoke market and of the 51 UHF sta- 
tions that had discontinued operations for various reasons, 
mostly economic. And although he testified that as part 
of his preparation for this hearing he had made a compar- 
ison of TV revenues in the Springfield market with the same 
revenues in ‘‘comparable’’ markets, he admitted 
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that he could find no situation which was comparable to 
Springfield-Holyoke with its two operating UHF stations 
and which was located the same relative distance from two 
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operating VHF stations. (Tr. 1280-1281). In his own 
words, he was ‘‘not of the feeling that much of this ma- 
terial contributes too much to this record....”’ (Tr. 1214). 


20. The record contains no relevant or probative evidence 
of the experiences of other UHF stations in situations com- 
parable to that involved in the instant case. The facts 
and circumstances of the five UHF stations’* which were the 
subjects of testimony differed in all respects 


12WKNA-TV (Ch. 49) was one of two commercial television stations 
located in Charleston, West Virginia. The other is a VHF station WCHS-TV 
(Ch. 8). WRENA-TV began operations on Sept. 17, 1953 (Tr. 304), and 
discontinued on Feb. 12, 1955 (Tr. 323), approximately six months after 
WCHS-TV went on the air (Tr. 321) and three months before WSAZ-TV 
(Ch. 5), one of the two VHF stations in Huntington, West Virginia, and 
considered by WENA-TV to be a competitor even at its original site in 
downtown Huntington (Tr. 304), moved to a new site between 25 and 30 
miles from Charleston, (Tr. 321, 352). 

WNAO-TV (Ch. 28) was one of two commercial television stations located 
in Raleigh, North Carolina, The other is a VHF station WRAL-TV (Ch. 5). 
WNAO-TV began operations on July 12, 1953 (Tr. 383), and discontinued 
operations on Dec. 31, 1957, one year after WRAL-TV went on the air in the 
game city. (Tr. 387, 391). 

KCEB (Ch. 23) was one of four commercial television stations in Tulsa, 
Oklahoma. The other three are all VHF stations, When KCEB began opera- 
tions on March 15, 1954, KOTV (Ch. 6) was already on the air in Tulsa. 
(Tr. 421). Subsequently, KTVX (Ch. 8)—now KTUL-TV—began operations 
on Ang. 8, 1954, and KVOO-TV (Ch. 2) began operations on Dec. 5, 1954. 
(Tr. 422-423). KCEB discontinued operations ten days later on Dec. 15, 
1954. (Tr. 426). 

WPMT (Ch. 53) was one of three commercial television stations in Portland, 
Maine. The other two, WCSH-TV (Ch. 6) and WGAN-TV (Ch. 13), are VHF 
stations. (Tr. 492). The transmitters of both VHF stations are within 634 
miles of the UHF station’s transmitter. (Tr. 466). WPMT began operations 
on Aug. 31, 1953 (Tr. 434); within four months (Dec. 20, 1953), WCSH-TV 
began operations; and within nine months (May 16, 1954), WGAN-TV went 
on the air. (Tr. 466). WPMT ceased operations on Dec. 15, 1954. (Tr. 
470, 495-496). 

WLAM-TV (Ch. 17) was one of two commercial television stations operat- 
ing on channels allocated to Lewiston, Maine. The other is WMTW (Ch. 8) 
licensed to operate in Poland Springs, Maine. (Tr. 493). WLAM-TV began 
operations on Nov. 22, 1953 (Tr. 434), and discontinued on March 25, 1955, 
less than seven months after WMTW went on the air on Aug. 31, 1954. 
(Tr. 471, 495-496). 
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from those of the instant case except that WWLP is a 
UHF station, too. 


Issue No. 7 


21. From its proposed site, WNHC-TV will provide a 
superior and well-rounded program service not only to the 
City of New Haven and its environs, but also to large 
areas of Connecticut which are dependent upon WNHC- 
TV for their only television service. From its inception, 
WNHC-TV has recognized its responsibility to serve those 
areas and has in fact served them well. (Tr. 1444-1445). 
Triangle intends not only to continue this program service 
but, also, to improve upon and expand it after the move 
to the new transmitter site has been completed. (Tr. 127- 
128, 1457). (See 17, supra). 


22. By reducing substantially the duplicated coverage 


of WNHO-TV and WABC-TV, WNHC-TV’s proposed 
move will improve materially the current competitive re- 
lationship among the three national networks. (Tr. 120, 
135-136, 144, 146). 
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CONCLUSIONS 


1. This is a proceeding pursuant to §309(c) of the 
Communications Act of 1934, as amended, involving a pro- 
test by Springfield Television Broadcasting Corporation, 
licensee of television station WWLP, Springfield, Massa- 
chuetts, directed against the Commission’s granting with- 
out hearing the captioned application of Triangle Publi- 
cations, Inc. (Radio and Television Division) for a con- 
struction permit to change the transmitter location and 
antenna system of television station WNHO-TV, New 
Haven, Connecticut. In its order designating the applica- 
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tion for hearing, the Commission expressly imposed upon 
protestant the burden of proceeding with the introduction 
of evidence and the burden of proof. Protestant has clearly 
failed to sustain this burden with respect to each of the is- 
sues specified in the hearing order as the foregoing find- 
ings of fact clearly demonstrate. In fact, the record evi- 
dence affirmatively establishes in each instance that the 
publie interest, convenience and necessity will be served 
by a grant of the captioned application. 


2. Issue No. 1 is ‘‘To determine all of the facts and cir- 
cumstances which led to WNHC-TV’s proposal to change 
transmitter site and to select the specific site herein pro- 
posed.’’ As shown in the foregoing findings, applicant’s 
decision to change WNHC-TV’s transmitter site and to 
select the proposed Mt. Highby site was prompted by its de- 
sire (1) to improve WNHO-TV’s existing facilities in order 
to serve more effectively the residents 
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of New Haven and its environs; (2) to eliminate as much 
of the waste of its signal over Long Island Sound and the 
Atlantic Ocean as practicable; (3) to minimize the over- 
lap between WNHC-TV’s service area and those of the 
seven New York City stations; and (4) to minimize the pos- 
sible hazard to air navigation. The site selected and the 
proposed changes in the station’s facilities will enable 
WNHC-TV to achieve those objectives. (See Findings of 
Fact, [14 and 5, supra). Protestant adduced no evidence to 
the contrary. Accordingly, it must be held that protestant 
has failed to sustain its burden of proof with respect to 
Issue No. 1. 


3. Issue No. 2 calls for a determination of ‘‘all of the 
facts concerning WNHC-TV’s plans or intentions with re- 
spect to proposed station operations with particular ref- 
erence to programming (live, network and film) and com- 
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munity, communities, or areas which the station will seek 
to serve and be identified with.’? The uncontroverted rele- 
vant and probative evidence of record, as detailed in the 
foregoing findings of fact (16-8, incl.), establishes that 
applicant’s sole purpose is to improve its existing facil- 
ities so that it may more effectively serve the residents 
of New Haven and its environs. No change in WNHC-TV’s 
network affiliation, program structure or station character 
is contemplated, and applicant proposes to continue to pro- 
gram for and be identified with New Haven, where it will 
continue to maintain its main studio and its business offices. 
No studios or sales offices in Springfield or Holyoke are 
proposed. 
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Protestant adduced no evidence of other or contrary plans. 
Under these circumstances, it is apparent that protestant 
has not discharged its burden of proof with respect to this 
issue. 


4. Issue No. 3 is ‘‘To determine the areas which would 
gain or lose television service as a result of the proposed 
change in the WNHC-TV facilities.” As noted in the 
foregoing findings of fact (10), the record is devoid of 
probative evidence with respect to this issue. Clearly, 
protestant has failed to sustain its burden of proof with 
respect to this issue. 


5. Issue No. 4 calls for a determination of ‘‘whether a 
grant of the application would be consistent with the pro- 
visions of Section 3.607 of the Commission Rules, Section 
307(b) of the Act, and the principles upon which the 
assignment of television broadcast channels has been made 
by the Commission.’? In accordance with the principles 
stated in its Siath Report and Order (285-287), the 
Commission assigned Channel 8 to New Haven, with full 
cognizance of the inescapable geographical fact that 
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Springfield, to which it assigned two UHF channels, was 
58 miles from New Haven. (ef. §3.606, FCC Rules). 
Equally inescapable is the fact that WNHC-TV’s proposed 
site is 38.7 miles from Springfield. Section 3.607 of the 
Commission’s rules provides in pertinent part that ap- 
plications to construct television broadcast stations may be 
filed ‘‘only on the channels assigned in the Table of As- 
signments (§3.606(b)) and only in communities listed 
therein.’’? And ‘‘the Commission’s present 
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rules afford wide flexibility in the choice of transmitter 
sites.’”” (Report and Order re Transmitter Locations, 
Docket No. 11297, 13 RR 1530a, 1535).% WNHC-TV’s 
proposal satisfies this requirement, for as shown in the 
foregoing findings ({{16-8), it is designed to enable WNHC- 
TV to serve more effectively the residents of New Haven 
and its environs, and applicant has no intention to change 
the station into other than a New Haven station. WNHC- 


TV will continue to provide the required minimum signal 
to New Haven; and the mere fact that the proposed trans- 
mitter site is eleven miles further away from that city 
does not of itself raise a conclusive presumption that the 
move is in derogation of the Commission’s rules. (In re 
Telrad, Inc., 16 RR 231, 234d). Furthermore, operation 
of WNHC-TV from the proposed site will provide service 


13 The Commission’s precise holding was: ‘‘The Commission’s present 
rules afford wide flexibility in the choice of transmitter sites. The proposed 
amendment, however, would place a fixed mileage limitation on the location 
of such sites. We have carefully reviewed and evaluated the comments filed in 
this proceeding, and have concluded that a fixed limitation on the location of 
sites is neither desirable nor practicable. In our view, a provision which 
would require transmitters to be located within a specified distance from 
the city to be served could defeat the objectives of our assignment table by 
preventing the most efficient employment of television channels. It is essential, 
we believe, that the licensee retain flexibility in choosing a site since many 
varied factors enter into the selection of site—factors such as terrain, local 
zoning regulations, air hazard considerations, economics, etc.”” 
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to increased areas and persons in Connecticut and, al- 
though its signal will no longer be available to some 
people, those people will continue to receive service from 
the seven stations located in the New York City metro- 
politan area. WNHC-TV’s move to Mt. Higby cannot, 
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therefore, be found to be contrary to the provisions of 
§307(b) of the Communications Act. To the contrary, 
it will serve to promote the objectives of that provision. 
Clearly, since no change in WNHC-TV’s network affilia- 
tion and program structure is contemplated and since 
applicant proposes to continue to program for and to be 
identified with New Haven, applicant’s objectives are fully 
consistent with the pertinent statutory provisions and 
regulatory principles upon which the Commission’s table 
of television channel assignments is predicated. And since 
WNHC-TV is to remain a New Haven station, as judged 


by all of the norms and indicia by which a station is re- 
lated to its principal community, applicant has not acted 
in derogation of the Commission’s allocation table. Under 
these circumstances, it must be held that protestant has 
failed to sustain its burden of proof with respect to this 
issue. 


6. Issues No. 5 and No. 6 look to a determination of 
‘cwhether a grant of the application would impair the 
ability of UHF stations in [the] Connecticut Valley to 
“compete effectively’? and ‘‘would be consistent or incon- 
sistent with the objective of improving the opportunities 
for effective competition among a greater number of 
stations.”? The relevant and probative evidence of record 
fails to disclose what economic effect, if any, a grant of 
the captioned application will have upon protestant’s 
station in Springfield, or upon any of the other UHF 
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stations in the Connecticut Valley, none of which saw fit 
to protest the Commission’s grant of the 
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application. Neither protestant nor any of its ‘‘expert’’ 
witnesses was able to state with certainty to what extent 
protestant’s station WWLP would be affected by WNHC- 
TV’s proposed move. The record contains no evidence 
of any factual situation comparable to the present one, 
and the dire predictions of protestant’s ‘‘expert’’ wit- 
nesses represent sheer speculation and conjecture. 


7. But irrespective of whether there may be any ad- 
verse competitive effect, ‘‘economic injury to an existing 
station is not a separate and independent element to be 
taken into consideration by the Commission in determin- 
ing whether it shall grant or withhold a license.’? (FCC 
v. Sanders Brothers Radio Station, 309 U.S. 470, 474-475, 
9 RR 2008, 2012). This concept of free competition is in- 
herent in the American system of broadcasting, and de- 
spite the desires of some licensees for governmental pro- 
tection from the possible consequences of such competition, 
the Commission had steadfastly refused to disrupt this 
pattern by administrative fiat and has adhered to this 
basic philosophy in numerous recent decisions. (Gulf Tele- 
vision Co., 12 RR 447 (1956); WIR, The Goodwill Station, 
Inc., 13 RR 763, 824-828, (Hearing Examiner’s Initial 
Decision tentatively affirmed by Commission on April 2, 
1958. See Report No. 41, Commission Instruction in Doc- 
ket Case, FCC Mimeo No. 56984 dated April 2, 1958). 
See also Southeastern Enterprises (WCLE), 22 FCC 605, 
612, 13 RR 139, 147 (1957); Voice of Cullman, 6 RR 161, 
163 (1949); Katser Hawaiian Village Radio, Inc., 15 BR 
76, 81-82, and Kaiser Hawaiian Village Television, Inc., 22 
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FCC 750, 15 RR 85, 87.) The propriety of this policy is 
manifest, for the assurance of effective competition does 
not and should not be concerned with the private inter- 
ests of a single station only. The basic criterion is the 
public interest, and the conflicting rights of the individual 
stations must be evaluated by this standard. 


8. WWLP’s desire for protection from legal competi- 
tion must be weighed against WNHOC-TV’s desire to pro- 
vide better service to the New Haven community and to 
improve its own competitive position. Furthermore, 
WNHC-TV’s move will tend to improve the opportunity 
for effective competition among the three existing nation- 
wide networks, in that the elimination of the present 
overlap of the service areas of WABC-TV and WNHC- 
TV will enable the ABC television network to compete in 
this area on a more nearly equal basis with its NBC and 
CBS counterparts. This development of competition 
among the networks is one of the stated objectives of the 
Commission’s Second Report on Deintermiature, 13 RR 
1571, 1572. The mere fact that protestant’s station 
WWLLP is a UHF station is not a factor entitled to special 
consideration in determining the possible economic effect, 
if any, of a grant of the captioned application. (Spartan 
Radiocasting Co., 13 RR 589 (1956); WJR, The Goodwill 
Station, Inc. 13 RR 763, 827-828.) Such effect upon 
protestant’s ability to compete effectively is necessarily 
inherent in the Commission’s overall television assign- 
ment plan, and the nationwide intermixture problem can- 
not be solved 
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on a piecemeal basis. (First Report on Deintermixture, 
13 RR 1511, 1516, 1517). Under these circumstances, it 
is held that WNHC-TV’s proposed move is consistent with 
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the terms of §307(b) of the Communications Act, §3.607 
of the Commission’s rules and the principles upon which 
television channels have been assigned by the Commission. 
Farther, it is held that protestant has not sustained its 
burden of proof with respect to Issues No’d. 5 and 6. 


9. In the light of the evidence adduced in this proceed- 
ing and the foregoing findings of fact and conclusions, 
it is concluded that the public interest, convenience and 
necessity will be served by a grant of the captioned ap- 
plication. Accordingly, the instant protest is denied. 


Respectfuly submitted, 


Trance Pusuications, Inc. 
(Radio and Television Division) 


By Mosron H. Wuwez 
Morton H. Wilner 


Pur Bercson 
Philip Bergson 


Its Attorneys 


Lyon, Winer & Brercson 
700 Wyatt Building 
Washington 5, D. C. 


May 14, 1958 


The Springfield Television Broadcasting Corporation, 
the protestant in the above-entitled proceeding, now takes 
exception to the Initial Decision herein, released July 2, 
1958, and to certain other elements of the record herein, 
in the following particulars: 
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Exception No.1. To the following statements contained 
within the Memorandum Opinion and Order of December 
26, 1957 by which the Commission designated the above- 
entitled application for hearing: 


“‘We are not persuaded by the protestant’s allega- 
tions that the changes involved in Triangle’s applica- 
tion will cause the fatal competitive consequences 
envisaged by the protestant or transform WNHC-TV 
into other than a New Haven station. Nevertheless, 
we are constrained to find that the protestant’s 
allegations are sufficient to warrant a hearing . . .” 
Page 5, paragraph 10. 


“¢| |. while of course, we cannot determine what our 
conclusions will be in the light of the hearing record, 
we do not believe that the protestant had demonstrated 
a reasonable probability of suecess on the merits of 
its protest.’’ Page 6, paragraph 12. 


Exception No. 2. To the Examiner’s failure to find 
that, operating as proposed, the applicant would not pro- 
vide a first, second, or third Grade B service to any area 
or person, whereas the applicant asserted under oath that 
it would provide a first Grade B service to an area of 310 
square miles and a second Grade B service to an area of 
150 square miles. Tr. 864, 870, WWLP Exhibit 6. 
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Exception No. 3. To the Examiner’s conclusion (at 
page 33, paragraph 6) that the subject proposal will en- 
able the applicant to meet its stated objective (variously 
described as its ‘‘sole’’ or ‘‘major”’ or ‘‘principal’’ objec- 
tive) to improve service to New Haven and its environs. 
Tr. 82, 106, 137, 167, 891-5. Also see Initial Decision, 
page 4, paragraph 10, and page 12, paragraph 30. 
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Exception No. 4. To the Examiner’s failure to con- 
elude that the proposal would result in a reduction in the 
quality of the signal delivered to the city of New Haven 
and to the bulk of the area and population within the 
environs of New Haven. See citations for Exceptions 
2 and 3 above. 


Exception No. 5. To the Examiner’s ruling refusing 
admission in evidence of WWLP Exhibits 30 and 31. 
Tr. 968. 


Exception No. 6. To the Examiner’s ruling precluding 
testimony of George R. Townsend, protestant’s engineer, 
for the purpose of establishing the following facts: After 
the Blonder-Tongue FSM-1 field strength meter was cali- 
brated by the manufacturer, and after it was transported 
to Springfield by Mr. Townsend in his automobile, the 
meter was placed on a shelf in Mr. Townsend’s office. The 
meter was not touched or moved thereafter until it was 
removed for placement in the vehicle from which the 
measurements listed in WWLP Exhibit 30 were made. 
During the making of the measurements and, thereafter, 
during the testing of the meter against the predicted 
signal strength of WNHC-TV at line-of-sight locations, 
the meter was in the exclusive possession of Mr. Town- 
send and was operated by him alone. From the time Mr. 
Townsend acquired the meter until the aforementioned 
work was completed, nothing occurred to the meter which 
could have affected the stability of its initial calibration. 
WWLP Offer of Proof 11. 


Exception No. 7. To the Examiner’s ruling refusing 
admission in evidence of the following excerpts from the 
scientific 
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paper described at Tr. 963-4: 


‘¢‘Mzernons For Measurement or TV Seavice Fieips 


“It is the purpose of this report to evaluate the 
various techniques for measuring TV service field 
strengths and recommend the best technique or com- 
bination of techniques for adoption by the FCC in its 
rules for proof-of-performance measurements .. . 
Field strength measurements on television stations 
should meet the following requirements: ... 4. The 
measurements should be reasonably reproducible, so 
that they may be checked at a future date if de- 
sired ... 


“The cluster type of measurement are made by 
taking clusters of spot measurements in selected 
typical areas. Cluster measurements rather than spot 
measurements are required to average out the stand- 


ing wave pattern or fine grain variations in field 
strength for the small area. .. . It may be difficult to 
reproduce every point in a given cluster. However, 
since only the cluster mean or median is really de- 
sired and this statistic can be reproduced, require- 
ment 4 can be considered as sufficiently satisfied for 
practical purposes... . 


“In light of the above diseussion the following 
recommendations are made... 2. The data should 
be tabulated in the form of sector or cluster medians 
(or means) . . . The cluster area should be in the 
order of 2 to 10 wavelengths in diameter and at least 
4 spot measurements per cluster should be made.. .”’ 
Tr. 9648. 


Exception No. 8. To the Examiner’s refusal to admit 
in evidence the affidavit contained in the record as WWLP 
Offer of Proof 14. Tr. 1129-33. 


Exception No. 9. To the Examiner’s ruling prohibit- 
ing cross-examination of the applicant’s consulting en- 
gineer for the purpose of establishing the following facts: 
In diseussing the example given on Tr. 1602, Mr. Kennedy 
was making his computations on the basis of cluster loss 
curves, not the shadow loss nomograph as he testified. 
However, assuming the shadow loss nomograph as the 
basis for the computation, the resulting loss in signal 
intensity at a point one mile behind a 100’ obstruction 
would be 12 db, not the 1 to 2 db which Mr. Kennedy 
asserted. From the proposed site to a point one mile 
behind the crests of each of the four major obstructions 
bounding the city of New Haven, the shadow losses com- 
puted on the same basis would be as follows (also shown 
is the approximate distance by 


719 


which the assumed receiving point would be lower than 
the elevation of the crest): 


Elevation 
Loss 


West Rock 23 db 
East Rock 22 db 
Mill Rock 17 db 
Pine Rock 14 db 


Tr. 1634-36. 


Exception No. 10. To the Examiner’s failure to apply 
to the subject proposal the provisions of Section 3.685 
of the Commission’s Rules, and to make pertinent findings 
of fact thereupon. Such pertinent findings of fact, all 
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supported by the record, are set forth in Appendix A 
attached hereto. 


Exception No. 11. To the Examiner’s failure to con- 
clude that use of the site proposed by the applicant would 
result in serious departures from the standards of Sec- 
tion 3.685 of the Commission’s Rules. See Appendix A 
attached hereto and the Brief associated herewith. 


Exception No. 12. To the Examiner’s failure to find 
that use of either of the suggested alternative sites at 
Branford and North Madison: 

(a) would reduce shadowing problems within the city 
of New Haven to an insignificant minimum 

(b) would meet all minimum mileage separation re- 
quirements 

(c) would tend to minimize hazards to air navigation 
in view of the fact that neither site is within an airway, 
and in view of the further evidence of record showing 


that the site proposed by the applicant is within an estab- 
lished airway and is only one-tenth of a mile from the 
center of that airway, and that the proposed antenna 
height was found by the Air Coordinating Committee to 
be ‘‘critical’’, ie, the maximum height to which a struc- 
ture may be erected at the proposed location 
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without becoming a prima facie hazard to air navigation 
(d) would retain the signal quality of WNHC-TV in 
Springfield at its present level 
(e) would avoid a reduction in signal quality to New 
Haven and its environs 


(f) would avoid the loss of Grade A service to that 
portion of Long Island now receiving its only Grade A 
service from WNHC-TV, and | 
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(g) would place the transmitter of WNHC-TV farther 
from New York. 


Tr. 987, 989-91, 1015-19, 1136-37, WWLP Exhibits 33-42 
WWLP Offer of Proof 17. 


Exception No. 13. To the Examiner’s failure to find 
that the applicant represented that it does not intend to 
identify its station with any city other than New Haven 
or with any state other than Connecticut. Tr. 68. 


Exception No. 14. To the Examiner’s failure to find 
that the applicant has advertised its television stations 
with the following expressions: 

WNHC-TV, New Haven, Connecticut 

‘“WNHO-TV, Hartford-New Haven, Conn.’’ and 
‘‘from Massachusetts to Long Island’’ 
WFBG-TV, Altoona, Pennsylvania 

‘““WEBG-TV, Altoona-Johnstown, Pa.’? and ‘‘from 
Pittsburgh to Harrisburg’’ 
WLBR-TV, Lebanon, Pennsylvania 

‘““WLBR-TV, Lebanon-Lancaster, Pa.’? and ‘‘to 
cover the entire Lebanon, Lancaster, Harrisburg, York 
area’’ 
WNBF-TV, Binghamton, New York 

‘from Scranton to Syracuse’’ 


WWLP Exhibit 19. 


Exception No. 15. To the Examiner’s failure to make 
the findings of fact set forth in Appendix B attached 
hereto. 
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Exception No. 16. To the Examiner’s failure to make 
the findings and conclusions set forth in Appendix C at- 
tached hereto. 
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Exception No. 17. To the Examiner’s failure to re- 
solve those portions of Issue No. 4 which called for 
determinations as to whether a grant of the subject ap- 
plication would be consistent with Section 307(b) of the 
Communications Act and the principles upon which the 
Commission based its assignments of television channels. 
Memorandum Opinion and Order of December 26, 1957, 
herein, page 6. 


Exception No. 18. To the Examiner’s failure to con- 
clude that the subject proposal is inconsistent with the 
principles upon which the Commission based its assign- 
ments of television channels. See the Brief associated 
herewith. 


Exception No. 19. To the Examiner’s failure to con- 
elude that the subject proposal is inconsistent with the 
requirements of Section 307(b) of the Communications Act. 
See the Brief associated herewith. 


Exception No. 20. To the Examiner’s conclusions in 


paragraphs 26 through 30 on pages 41 through 43 of the 
Initial Decision. See the Brief associated herewith. 


Exception No. 21. To the Examiner’s failure to con- 
clude, on the basis of the entire record herein, that a 
grant of the subject application would not serve the public 
interest, convenience and necessity and, therefore, that 
the subject application must be denied. 


Oral argument before the Commission en banc is re- 
quested. 


Respectfully submitted, 
Sprrvermip TELevision 
Bzroapcast CoRPORATION 


By S. Cuase 
Seymour M. Chase 
Wyatt Building 
Washington 5, D. C. 
Its Attorney 


July 31, 1958 
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1. Although the evidence of record on this point was 


challenged vigorously, it is clear that the applicant would 
fail to provide the service to the city of New Haven which 
is required by Section 3.685(a) of the Commission’s Rules 
as follows: 


3.685 Transmitter location and antenna system.— 
(a) The transmitter location shall be chosen so that, 
on the basis of the effective radiated power and 
antenna height above average terrain employed, the 
following minimum field intensity in decibels above 
one microvolt per meter (dbu) will be provided over 
the entire principal community to be served: ... 
Channels 7—13, 77 dbu. 


Immediately at the northern boundary of the city of New 
Haven, and extending in part into the city itself, are four 
conspicuously prominent geological formations known as 
West Rock, Pine Rock, Mill Rock, and East Rock. These 
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formations are elongated rather than conical and they 
vary in length from three quarters of a mile for Pine 
Rock to 5 or 6 miles for West Rock. The elevation above 
sea level of the city of New Haven varies approximately 
from 10 to 80 feet, but the four rocks rise precipitously to 
the following elevations: West Rock, 430 feet; Hast Rock, 
360 feet; Mill Rock, 270 feet; Pine Rock, 210 feet. WWLP 
Exhibit 27, WNHC-TV Exhibit 4. With WNHC-TV 
operating from its present location, each of the rocks 
causes a shadow area behind it, that is, an area south of 
each rock is shaded (out of the line of sight) from the 
television signal just as shade is created by an obstruction 
which blocks the rays of the sun. It follows that just as 
light from the sun is reduced in an area of shade so 
televisision signal intensities are reduced in such shadow 
areas, and the closer one is to the obstruction itself the 
greater the reduction in signal intensity. Tr. 898-900, 
WWLP Exhibits 28-31, WWLP Offer of Proof 10. 


2. Measurements of the field intensity of the current 
signal of WNHO-TV were made by the protestant in an 
area, 
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immediately south and east of West Rock on February 27, 
1958. <A total of 40 clusters of six individual measure- 
ments were made and the median value for each cluster 
was determined. From these 40 median values there was 
subtracted the value 17 dbu. This is the extent to which 
the signal intensity of WNHC-TV would be reduced as a 
result of the proposed move of its transmitter site to the 
more distant location. Following this subtraction it was 
found that only two of the 40 medians exceeded 77 dbu 
and one equalled 77 dbu. Thus, at the remaining 37 
locations, and throughout the area of those locations, 
WNHC-TV would fail to provide the minimum signal 
intensity required by Section 3.685(a) of the rules. Fur- 
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ther, operating from the more distant transmitter loca- 
tion, WNHC-TV’s signal would be approaching the crests 
of the four rocks at a lower angle. It follows that, 
operating as proposed, WNHC-TV would create greater 
shadow areas than are presently caused by the rocks. 
Finally, it is apparent that the new shadow areas would, 
to some extent, cover different sections of the city than 
those within the present shadow areas. Thus, some num- 
ber of persons would suffer sharply diminished signals 
for the first time, and the few persons who would no 
longer be in shadow areas would gain nothing, for the 
benefits resulting from the removal of the shadow would be 
overcome by the greater weakness of the signal resulting 
from the greater distance of its source. Tr. 902-5, WWLP 
Exhibits 29-31, WWLP Offer of Proof 10, 19. 


3. The protestant’s measurements may not be accorded 
the weight to which they would otherwise be entitled for 
three reasons. First, the protestant was unable to place 


in evidence the individual measurement values from which 
each of the medians was determined. This deficiency is 
not of controlling significance, however, because (1) the 
protestant’s engineer, who made the measurements, testi- 
fied that in none of the clusters of six measurements did 
the values vary within a range greater than 4 
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dbu, and (2) in view of the fact that it would be difficult to 
reproduce the individual values if one were to try to check 
the measurements on a subsequent occasion, it is the 
median or the mean value which is the desired value and 
the value upon which conclusions are normally based. 
Tr. 936, 962, 1125, WWLP Offer of Proof 9. Second, it 
was not shown that the field intensity meter employed for 
the measurements, a Blonder-Tongue Model FSM-1 meter, 
is of the sort which contains an internal calibration con- 
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trol which makes it possible to determine, while measure- 
ments are being made, whether the initial calibration of 
the meter remains accurate. Nevertheless, from the time 
the meter was calibrated by the manufacturer until the 
protestant’s measurements were completed the meter was 
in the exclusive possession of protestant’s engineer and it 
was handled, maintained, and operated with care and 
prudence. Thus, there is no basis for concluding that 
anything occurred to the meter to alter the stability of its 
initial calibration. Third, although the meter was cali- 
brated beforehand, it was not shown that the meter was 
calibrated after the measurements were completed so as 
to determine whether the initial calibration remained accu- 
rate. However, immediately after making the measure- 
ments behind West Rock the protestant’s engineer pro- 
ceeded to make a series of measurements at points within 
the city of New Haven which are in line-of-sight from the 
present WNHC-TV transmitter site. At those points, the 
engineer found the meter producing readings of signal 
intensities of the same values which would be expected 
at those points in accordance with the prediction methods 
prescribed by Sections 3.684 and 3.699 of the Commis- 
sion’s Rules. Those methods form the basis upon which 
the Commission requires that all predictions of television 
service areas be made, and the basis upon which the Com- 
mission grants or denies applications and requests for 
changes in channel assignments. Having observed the 
accuracy of the readings at the latter points, the 
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protestant’s engineer was satisfied that the meter had 
been performing accurately for the measurements made 
during the preceding hours behind West Rock. Tr. 917, 
1122. Further, in recording the readings behind West 
Rock, the engineer had to apply a correction factor which 
had been furnished him by the manufacturer. In all cases, 
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the correction factor was applied so as to favor the ap- 
plicant herein, i.e., by adding the factor to the measured 
values. Tr. 906. It is in view of the foregoing that the 
protestant’s measurements must be given less than full 
weight. Nevertheless, those measurements constitute evi- 
dence of sufficient probative value to support a finding 
that, operating as proposed, WNHC-TV would not pro- 
vide a signal intensity of 77 dbu or greater to the entire 
city of New Haven and, therefore, would fail to meet the 
minimum requirements of Section 3.685(a) of the rules. 
The applicant did not request a waiver of the rule and 
the Commission did not expressly grant a waiver. 


4. Section 3.685(b) of the Commission’s Rules provides, 
in pertinent part, as follows: 


(b) Location of the antenna at a point of high 
elevation is necessary to reduce to a minimum the 
shadow effect on propagation due to hills and build- 
ings which may reduce materially the intensity of the 
station’s signals. In general, the transmitting antenna 
of a station should be located at the most central point 
at the highest elevation available. . . . The location 
should be so chosen that line-of-sight can be obtained 
from the antenna over the principal community to be 
served; in no event should there be a major obstruc- 
tion in this path. 


We have already found that, operating from the proposed 
new site, WNHC-TV would not obtain line-of-sight over 
the entire city of New Haven. The principal obstructions 
in the path of the signal must be regarded as ‘‘major’’ 
obstructions within the meaning of the rule. This is so, with- 
out question, as to West Rock and East Rock. As to the 
smaller obstructions, Pine Rock and Mill Rock, interpreta- 
tion of the term ‘‘major”’ may become an arguable ques- 
tion rather than a matter of fact. It is also apparent that, 
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within the meaning of the rule, the ‘‘most central point 
at the highest elevation’? in the New Haven area is the 
crest of West Rock itself. WWLP Exhibit 27, WNHC- 
TV Exhibit 4. By no strain of reasoning or inference can 
it be found as a matter of fact that Mt. Highby is within 
this criterion. 


5. Section 3.685(c) of the rules provides that: 


(ec) In eases of questionable antenna locations it 
is desirable to conduct propagation tests to indicate 
the field intensity expected in the principal community 
to be served and in other areas, particularly where 
severe shadow problems may be expected. In con- 
siderating applications proposing the use of such loca- 
tions, the Commission may require site tests to be 
made. 


The applicant herein submitted no field intensity measure- 
ments with its application, and the Commission did not 
require any such tests before granting the application. 
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The applicant insisted that it has no purpose to cause 
economic harm or injury to protestant’s station WWLP 
or its operations. Rather, it stands ready to assist WWLP 
by making available to WWLP some of WNHC-TV’s 
programs. Tr. 129, 730, WWLP Exhibit 1, WWLP Offers 
Proof 1 and 2. This offer of programs was first made at 
a luncheon meeting between Roger W. Clipp, Vice Presi- 
dent of the applicant and executive head of its Radio and 
Television Division, and William L. Putnam, President 
of the protestant. The meeting took place in Hartford 
during December, 1957, and had been requested and ar- 
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ranged for by Clipp. Clipp sought to persuade Putnam 
that pursuit of this protest was foolish and that he was 
bound to lose. Then Clipp offered to make programs 
available to WWLP. Putnam received the impression 
that the offer was contingent upon withdrawal of the 
protest. Tr. 728-30. A second meeting, again arranged 
at Clipp’s request, took place in Hartford on February 6, 
1958. Present were Clipp’s assistant, David J. Bennett, 
Putnam, and George R. Townsend, Vice President of the 
protestant. Putnam was again urged to withdraw the 
protest and was again offered programs. Both Putnam 
and Townsend received the impression that the offer 
would not be available again after this case was concluded. 
Tr. 851-3, 863. Until the meeting of December, 1957, 
Putnam had never met or communicated with Clipp and 
had never received an offer of programs from WNHC- 
TV. Tr. 730-1. In fact, the only offer between the two 
stations occurred when WWLP offered its annual Good 
Friday program to five stations in the area, including 
WNHC-TV. Two of the stations carried it. WNHC-TV 
did not. Tr. 731-2. 
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Findings of Fact 


We have made findings which indicate that a number of 
the assertions and statements of intention made by the 
applicant (for the purposes of Issues 1, 2 and 3) are 
questionable, or insincere, or in certain cases clearly un- 
true. This applies to the applicant’s sworn assertion that 
it would provide first and second Grade B services to 
given areas, to its unfounded claim that the proposal 
would reduce hazards to air navigation, to its disclaimers 
of interest in Springfield, Long Island and Massachusetts 
and its stated intention not to claim coverage of Spring- 
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field taken in view of its practices in advertising WNHC- 
TV and its other stations, to its offer of programs to 
WWLHP in an apparent effort to induce dismissal of the 
protest, to its vigorous and repeated assertions that its 
“¢sole’’ or ‘‘major’’ purpose herein is to improve service 
to New Haven and its environs when it is manifest that 
this is impossible aru that precisely the contrary would 
oceur, and to its failure to reveal in its application the 
significant problems inherent in the proposed location of 
its transmitter so that its signal would be adversely 
affected by radical terrain factors in the direction of New 
Haven. Comment on these matters is reserved for our 
conclusions herein. However, in order that our findings 
in this vein may be complete, we must take notice of 
several additional instances of apparent self-contradiction, 
evasiveness, and lack of reliability which were manifested 
by the applicant and which also have some bearing on the 
aforementioned issues. First, as noted above, the ap- 
plicant represented that it plans no change in the pro- 
gramming of WNHC-TV should the subject application 
be granted. In the application pursuant to which Tri- 
angle first acquired control of WNHC-TV, the applicant 
stated that ‘‘Applicant intends . . . immediately upon 
assumption of control . . . to increase the amount of time 
presently devoted to educational, news, discussion and 
talk programs. ...’? WWLP Exhibit 23. The following 
table shows the time percentages 
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ascribed to those four categories of programs in (1) a 
proposed typical week of operation submitted with the 
aforementioned transfer of control application (BTC- 
2250, filed on May 29, 1956), (2) the 1956 composite week 
and (3) a proposed typical week of operation, the latter 
both submitted with an application for renewal of the 
license of WNHC-TV (BRCT-26, filed December 31, 1956), 


89 


(4) the 1957 composite week, as compiled by the protestant 
from the applicant’s program logs, and (5) the 1957 com- 
posite week as compiled by the applicant: 


(1) (2) (8) (5) 
Educational 6.3 0.8 4.1 2.0 
News 3.8 4.4 5.4 ; 6.3 


Discussion 2.0 0.0 2.2 P 0.2 
Talks 10.2 115 6.5 4 8.4 


The differences in the precentages in columns (4) and 
(5) are largely the result of differences in opinion and 
judgment as to the proper classification of various types 
of programs. We have no need here to attempt to re- 
solve those differences. WWLP Exhibit 23, WNHC-TV 
Exhibit 6, Tr. 1404, 1408. 


The applicant’s principal witness was Mr. Roger W. 
Clipp, the Vice President of the applicant corporation and 
the chief of its Radio and Television Division. The fol- 
lowing findings are based on his testimony: 


By Mr. Chase 


“Q. Mr. Clipp, do you know whether the ABC net- 
work is in favor of or is opposed to the move which 
is the subject of this proceeding? 


“‘The Witness: No.’? Tr. 99. 


Later, on examination by Mr. Bergson, Clipp testified that 
upon making the decision to change the transmitter site, 
“*.. . we notified American Broadcasting Company and 
they were very pleased about it.”? Tr. 121. Clipp far- 
ther testified that, ‘‘On the basis of measurements by 
Kear & Kennedy . . . we will not be putting a Grade A 
signal into Springfield’’, Tr. 133, and ‘‘. . . our engineers 
tell us, as a result of measurements that have been 
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made, that we will not put a satisfactory signal into 
Springfield.”? Tr. 94. Evidence of record indicates that 
no such measurements were made until April 1 and 2, 
1958, some seven weeks after Clipp’s testimony, and even 
those measurements tend to prove the contrary. Tr. 1516, 
WNHC-TV Exhibit 2. Clipp also answered an un- 
equivocal ‘‘Yes’’ to the question whether WNHC-TV has 
remote pickup equipment. Tr. 151. The fact is that the 
station has no such equipment, Tr. 1465. An example 
of evasiveness is shown in the following testimony: 


By Mr. Chase 


“‘Q. Is it true, Mr. Clipp, that this move is governed 
by WNHC-TV’s desire to . . . improve its competitive 
position with respect to WNBC, WTIC-TV, and 
WHCT? 

“‘A. Naturally, at a location such as we have pro- 
posed we will be in a better competitive position with 
the NBC and CBS stations in that area. That is quite 
obvious.”’ Tr. 106. 


By Mr. Fitzpatrick 


“‘Q. Now, you did testify, both when questioned by 
Mr. Chase and more recently when questioned by Mr. 
Bergson concerning, as you describe it, the competi- 
tive position with respect to CBS and NBC—owned 
stations. Now am I correct that you were referring 
to the NBC and CBS stations in New York and the 
NBC and CBS UHF stations in Connecticut? 

“A, That is correct. 

“‘Q. And the move, you say, will better your com- 
petitive position with respect to that situation, is that 
it? 

‘“‘A, That is correct.’? Tr. 106. 
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By Mr. Chase 


“*Q. Mr. Clipp, you have testified that the proposed 
move would held WNHC-TV to improve its competi- 
tive position vis-a-vis the NBC and CBS-owned sta- 
tions in New Britain and Hartford, is that true? 

‘“‘A. That is correct. I beg your pardon, no, that is 
not true as you put it. 

“<Q. Will you state what is true? 

“‘A. You mentioned New Britain. At no time did I 
mention New Britain. 
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“*Q. Is it true that you believe the proposed move 
will enable WNHC-TV to improve its competitive posi- 
tion with respect to Hartford. 

‘*A. No, I did not mention that. To my knowledge 
I did not. 

“<Q. Is it true that you believe this? 

‘A. It is my belief only that it will improve the com- 
petitive position of ABC, with CBS, and NBC in the 
New Haven area and environs. 

“*Q. Specifically, is it the intention of Triangle to use 
this move to improve its competitive position with 
respect to the city of Hartford and its environs? 

“A. We haven’t even discussed Hartford. We are 
talking about New Haven and environs only. 

*“‘Q. You may still answer my question. 

‘‘A, Would you mind repeating the question? 

““Q. Does Triangle plan to utilize this move to im- 
prove its competitive position with regard to the city 
of Hartford and its environs? 

‘cA. The answer is no.”? Tr. 146-7. 


Clipp also denied having any knowledge regarding the 
practices and policies of networks in the matter of grant- 
ing affiliation contracts to stations whose signals overlap, 
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Tr. 85, yet, later in his testimony, Clipp went on to dis- 
course on a variety of network policies and practices, 
including the effect of duplicated and unduplicated cover- 
age. Tr. 94-5, 120, 139-40. The record also establishes 
that Clipp has had long and intensive experience in the 
broadcasting industry, including executive experience with- 
in a network organization. Tr. 65-6. Finally, Clipp testi- 
fied that the proposed transmitter site on Mt. Higby 
«*,.. is the best location. ... It will enable us, for ex- 
ample, to put a much stronger signal into New Haven.’ 
Tr. 161. That the facts are entirely to the contrary is 
shown above. 
732 
Conclusions 


In a number of ways we have seen it demonstrated that 
representations made to the Commission by the applicant 
herein are not always wholly reliable and that it has been 
less than fully candid in such representations. The degree 


to which such lack of candor and such unreliability is 
established by the evidence on this record is not sufficient 
to warrant the conclusion that this applicant lacks the 
character qualifications which the Commission is entitled 
to expect of its licensees. However, we do have ample 
support for concluding that this applicant is disposed to 
make representations which are contrived to suit its objec- 
tives of the moment, that its assertions and statements 
of intention on this record are of the same sort, and that, 
in advancing the subject proposal, the applicant has not 
been motivated by any desire to serve any material inter- 
est, convenience or necessity of the public. 

e e° * * * * oe * o s 
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Brief 


The Springfield Television Broadcasting Corporation 
submits this brief in support of its Exceptions (filed 
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simultaneously herewith) to the Initial Decision and to 
certain other elements of the record in the above-entitled 
proceeding. 


Thus, presuming that the subject proposal would meet 
minimum signal intensity requirements, the protestant ac- 
knowledges that the Commission is not required to conclude 
that it does violence to the assignment principles. Never- 
theless, it is clear that the subject proposal would make 
no contribution to the advancement of those principles or 
the public need upon which they are based. This view 
is based in part on the nature of the area involved. New 
Haven and Springfield, and the larger cities between them, 
New Britain and Hartford, are separate communities. Yet, 
in the extremely compact area of lower New England, these 
communities are so close together that a television station 


assigned to one of them is able to give service to all or 
some of the other major communities, however separate 
they are economically and culturally. 


* * * 


Respectfully submitted, 


Sprrmerretp TELEVISION 
Broapcast CorPoRaTION 


By S. Cuasz 
Seymour M. Chase 
Wyatt Building 
Washington 5, D. C. 
Its Attorney 


July 31, 1958 


a * o * 
Broadcast Bureau's Exceptions to Initial Decision 


On July 2, 1958 the Initial Decision in the above-entitled 
proceeding was released denying the protest of Springfield 
Television Broadcasting Corporation (hereinafter protes- 
tant) and affirming and reinstating the grant of the applica- 
tion of Triangle Publications, Inc. for modification of its 
construction permit for Television Station WNHC-TV 
(Channel 8), New Haven, Connecticut, to change trans- 
mitter location, to increase antenna height, and to change 
type of antenna, and other equipment. The Broadcast 
Bureau agrees with the ultimate conclusion. Our excep- 
tions are directed to several of the findings as either not 
supported by the record or lacking in probative value; to 
the failure to make certain findings, and particularly to 
certain of the conclusions and the failure to make other 
conclusions. The reasons in support of these exceptions 
are set forth in our accompanying brief. Accordingly, the 
Chief, Broadcast Bureau respectfully excepts to the Initial 
Decision in the following particulars. 


Exception No. 1 


To the failure to find preceding the first sentence of 
paragraph 7 of the findings as follows: 


‘‘According to the 1950 U. S. Census, New Haven, 
Connecticut has a population of 164,443 persons and 
is the principal city of the 
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New Haven urbanized area, which has a population 
of 244,836 persons. The city is located on Long Island 
Sound which forms the southern border of the state. 
Connecticut extends approximately 90 miles in an east- 
west direction and 55 miles in a north-south direction. 
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Across Long Island Sound, which is approximately 
23 miles at its widest point, stretches Long Island al- 
most the length of the state. Massachusetts is Con- 
necticut’s neighbor to the north (Prot. Ex. 2).’’ 


Exception No. 2 


To the failure to find in paragraph 8 of the findings as 
follows: 


‘“‘The proposed transmitter site would be further 
inland and the proposed Grade A and B field intensity 
contours of Station WNHC-TV would enclose more 
land areas and less water areas than does the present 
operation of the station (Triangle Ex. 5; Prot. Exs. 
5 and 6).”’ 


Exception No. 3 
To all of paragraph 14 of the findings as repetitious 
and unnecessary. 
Exception No. 4 


To the last sentence of paragraph 17 of the findings as 
having no probative value. This matter is discussed in our 
supporting brief. 


Exception No. 5 


To the fifth sentence of paragraph 18 of the findings as 
having no probative value. This matter is discussed in our 
supporting brief. 

Exception No. 6 

To the last sentence of paragraph 18 of the findings as 
not supported by the record, and to the failure to find in lieu 
thereof as follows: 

“‘The decision to file the instant application to change 


site was made prior to the notice of proposed rule 
making in Docket No. 11957.’’ (Tr. 104-105, 135) 
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Exception No. 7 


To the fourth sentence of paragraph 19 of the findings as 
incorrect, and to the failure to find in lieu thereof as fol- 
lows: 


“From a height of 430 feet at West Rock, the terrain 
to the south drops off precipitously to an elevation of 
20 feet.”” (Springfield Ex. 27). 


Exception No. 8 


To the sixth sentence of paragraph 19 of the findings as 
incorrect and not supported by the record, and to the fail- 
ure to find in lieu thereof as follows: 


“‘Terrain profiles drawn from both the present and 
proposed transmitter sites toward West Rock, a ridge 
within the northwest part of New Haven show that 
some portion of the city would not be within direct line 
of site from either the present or the proposed antenna 
site (Springfield Exs. 27, 28; Tr. 898,899; Triangle 
Ex. 4). Similarly, East Rock, a ridge on the northeast 
portion of the city obscures line of site to that part 
of New Haven behind the ridge. The profile, as drawn 
from the present site to the eastern part of the city, 
does not encounter East Rock. However, if the profile 
were drawn a few more degrees to the east so that it 
intersected East Rock, line of sight behind the ridge 
would not be obtained.’? 


Exception No. 9 


To all of paragraph 20 of the findings as irrelevant and 
immaterial. This matter is discussed in the supporting 
brief. 
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Exception No. 10 


To the failure to find in paragraph 25 of the findings that 
the field intensity measurements were taken on the aural 
signal of Stations WNHC-TV and WTIC-TV;; that nineteen 
cluster measurements were obtained with three measure- 
ments in each cluster, and that the average of the three 
measurements in each cluster were converted from aural 
to peak visual power and then to decibels above one micro- 
volt per meter (Triangle Ex. 2, Tr. 1516-1520, 1523, 1532, 
1534, 1589). 

762 
Exception No. 11 

To the third sentence of paragraph 26 of the findings as 
not fully reflecting the record facts, and to the failure to 
find in lieu thereof as follows: 

“The signal intensity at six of the twelve measured 
locations were of more than Grade B intensity, and 


at the remaining six locations of less than Grade B 
intensity’’. (Triangle Ex. 2, pp. 4-8a.) 


Exception No. 12 


To the last sentence of paragraph 26 of the findings as 
incorrect, and to the failure to find in lieu thereof as fol- 
lows: 

““At nine points in Springfield, Chicopee and Holy- 
oke, the signal intensity was measured as being less 
than 56 dbu’’. (Triangle Ex. 2, p. 8a) 


Exception No. 13 


To the failure to find following the last sentence of 
paragraph 26 of the findings as follows: 


“*Since these measurements were not related or cor- 
related with the proposed operation of Station WNHC- 
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TV, their use in this proceeding has little, if any, pro- 
bative value other than to show the value of field in- 
tensity obtained at each of the measuring locations’’. 


Exception No, 14 


To all of paragraph 27 of the findings as having no pro- 
bative value. This matter is discussed in the supporting 
brief. 


Exception No. 15 


To the fifth sentence of paragraph 28 of the findings as 
not supported by the record and mere speculation. 


Exception No. 16 


To the seventh sentence of paragraph 28 of the findings 
as not supported by the record. This matter is discussed 
in the supporting brief. 
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Exception No. 17 


To the failure to note in connection with the table in para- 
graph 30 of the findings as follows: 


“‘Protestant’s engineering witness indicated that dis- 
tances to the New Haven and Springfield Post Offices 
and the WWLP site would be somewhat less, but of- 
fered no probative evidence to support this view by 
way of calculation or other means. Further, the pres- 
ent and proposed site locations of Station WNHC-TV 
were not accurately plotted on protestant’s Exhibits 2 
and 3, nor do these exhibits show post office locations 
(Tr. 235, 236, 1082, 1083).”’ 


Exception No. 18 


To the table following the second sentence of paragraph 
31 of the findings for the reasons set forth in the support- 
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ing brief, and to the failure to find in lieu thereof as fol- 
lows: 
Distance from Distance from 
Population present site (mi.) proposed site (mi.) 
Springfield 162,399 
Chicopee 49,211 
Holyoke 54,661 
Hartford 177,397 
New Britain 73,726 


* These distances were scaled from the engineering exhibits received in 
evidence. 

“‘Practically all of Springfield lies within the pres- 
ent Grade B contour of Station WNHC-TV and 
all of the city would be within the proposed Grade A 
contour. A major portion of Chicopee lies outside the 
present Grade B contour and entirely within the pro- 
posed Grade B contour. Holyoke lies outside the pres- 
ent Grade B contour and within the proposed Grade 
B contour. Hartford and New Britain lie entirely 
within the present and proposed Grade A contours of 
Station WNHC-TV.”’ (Triangle Ex. 2, p. 8a; Prot. 
Exs. 2 and 3). 


Exception No. 19 


To all but the first sentence of paragraph 32 of the find- 
ings as incorrect and not supported by the record, and to 
the failure to find in lieu thereof as follows: 
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‘“‘No further data was supplied by this witness con- 
cerning the area and population which would gain a 


1 The findings as to coverage in the event one considered WICC-TV or the 
New York television stations are incorrectly set forth. We believe it would 
be a useless task to attempt to make piece-meal corrections. 
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first Grade A service from the proposed operation of 
Station WNHC-TV. The above data relating to the 
areas and populations which would lose the only Grade 
A signal does not give consideration to the fact that 
the Grade A contour of Station WICC-TV, Bridge- 
port, Connecticut (Channel 43) would include a portion 
of this area and, therefore, the area would be reduced 
in size. Protestant’s engineer stated that Station 
WICC-TV was not considered because it operated only 
4 or 5 hours a day, six days a week. Likewise, five 
New York stations operating on Channels 5, 7, 9, 11 
and 13 were omitted from his study because he had 
thought the Grade A contour of New York City stations 
operating on Channels 2 and 4 would include the Grade 
A contour of the other New York City stations. The 
witness admitted that he did not calculate the extent 
of the Grade A and Grade B contours of either New 
York station or other stations in the area, but rather 
transferred the contours from a map prepared by 
another engineering consultant in connection with the 
Hartford Channel 3 de-intermixture proceeding. No 
attempt was made by this witness to verify the basis 
and accuracy of the contours. (Tr. 1088). Further- 
more, no check was made by him to determine whether 
the operations of those stations were the same as 
presently authorized or whether the contours were de- 
rived, or might have been determinated from merely 
assumed operations. (Tr. 1089). 


‘‘Upon further study the witness stated that the Grade 
A contours of the five New York stations which previ- 
ously were omitted, would extend to a greater distance 
than shown for the two New York stations operation 
on Channels 2 and 4. If the Grade A contours of the 
five New York stations were included, a material 
change would occur in the areas and populations which 
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would lose their only Grade A service as the result of 
change proposed by Station WNHC-TV, to the extent 
that the area in western Connecticut and eastern New 
York would be reduced 60% and the area on Long 
Island by 10%.’’ 


‘‘The witness, it should be noted, conceded that, had 
he considered, as he should have, the Grade A contour 
of WICC-TYV, then the area in western Connecticut and 
eastern New York which would lose its only Grade A 
service from the proposed operation of Station 
WNHC-TV would have been reduced an additional 30% 
and the similar area on Long Island 2%. The areas 
which would lose their only Grade A service due to 
the change in operation proposed by Station WNHC- 
TV, taking into consideration the five New York sta- 
tions and Station WICC-TV would total 81 square 
miles in western Connecticut and eastern New York, 
and 383 square miles on Long Island. The population 


in these areas were not given by the witness. With 
respect to Grade B contours, no portion of the proposed 
gain or loss area of Station WNHC-TV would lie 
outside the Grade B contour of an existing television 
station. Otherwise stated, no area would gain or lose 
its only Grade B service as a result of the proposed 
move. It is, therefore, 
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self-evident that little or no weight can be accorded 
the contentions of protestant’s engineer concerning 
the areas which would allegedly lose or gain their 
only Grade A or B service’’. 


Exception No. 20 
To all of paragraph 33 of the findings as unnecessary, 
incorrect or not supported by the record.? 
Exception No. 21 
To the second sentence of paragraph 34 of the findings 
as having no probative value. 
Exception No. 22 


To that portion of the last sentence of paragraph 35 
of the findings which states that ‘‘it is not contended that 
the contours are not shown with reasonable accuracy”’ as 
erroneous. This matter is discussed in the supporting 
brief. 


Exception No. 23 


To the penultimate sentence of paragraph 36 of the 


findings as incorrect and not supported by the record, and 
to the failure to find in lieu thereof as follows: 


“The present computed Grade B contour of Station 
WNHC-TV, operating from the Gaylord Mountain site, 
encompasses almost all of Springfield to the north 
and passes through the lower portion of Chicopee and 
south of Holyoke.’ 


Exception No. 24 


To the first sentence of paragraph 37 of the findings as 
incorrect and not supported by the record, and to the 
failure to find in lieu thereof as follows: 

2 We are in agreement with Triangle, however, that ‘‘there is no probative, 


credible evidence with respect to the areas which would be gained and lost as 
a result of the proposed move.’’ 
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‘‘Operating as proposed from the Mt. Higby site, the 
77 dbu contour of Station WNHC-TV will touch the 
southern boundary 
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of the city of Springfield and the Grade A contour 
will encompass all of the city of Springfield, a portion 
of Chicopee and the southern tip of the city of Hol- 
yoke”? (Triangle Ex. 2, p. 8a and Protestant’s Exs. 
2 and 3). 


Exception No. 25 


To the failure to find following the third sentence of 
paragraph 38 of the findings: 


‘This area, of which the present Grade A contour 
forms the inner boundary, extends from a point north- 
west clockwise to a point southeast of the proposed 
site and includes portions of Massachusetts and Con- 
necticut. The inner boundary of this area is from 27 
miles to 39 miles distant from the proposed site 
(Springfield Ex. 2).’’ 


Exception No. 26 


To the failure to find following the third sentence of 
paragraph 38 of the findings: 


“‘This area includes portions of Connecticut, Massa- 
chusetts, Rhode Island, and a very small area in New 
York State. The inner boundary of this area is from 
44 miles to 56 miles distant from the proposed trans- 
mitter site (Springfield Ex. 3). The loss areas, which 
are generally to the southwest of the proposed site, 
are also crescent shaped and include substantial water 
areas. The land areas lost between the present and 
proposed Grade A contours include portions of New 
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York (including Long Island) and Connecticut. The 
nearest boundary of these areas are from 37 miles to 
41 miles from the proposed transmitter site and extend 
from southeast clockwise to west. With respect to 
the Grade B contours, the loss area lies principally in 
New York (including Long Island) with a very small 
area in southwestern Connecticut (Springfield Ex. 3)’’. 


“‘The areas gained by the proposal are substantially 
greater than those lost principally because large por- 
tions of the lost area occur on Long Island Sound and 
the Atlantic Ocean. A small area in the southwest 
corner of Connecticut approximately 25 to 35 miles 
from New Haven now within the Grade A contour of 
Station WNHC-TV would lie outside the proposed 
Grade A contour. However, the proposed Grade A 
contour of the station would include substantial areas 
in northern and eastern Connecticut which are now 
outside the Grade A contour of the station as pres- 
ently operating. Also, while the present Grade A 
contour of Station WNHC-TV includes a fairly large 
portion of Long Island, operation at the Mt. Higby 
site would virtually exclude Long Island from within 
the proposed Grade A contour. The present Grade 
B contour of 
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Station WNHC-TV includes all of Connecticut except 
for an area in the eastern portion of the state which 
is from 2 miles to 17 miles wide extending from Long 
Island Sound to the Connecticut-Massachusetts state 
line. The present Grade B contour includes nearly 
all of Long Island. Operation at the proposed site 
would bring practically all of Connecticut within the 
Grade B contour and would continue to include a 
substantial portion of Long Island within the contour. 
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The portion of Connecticut which would lie outside 
the proposed Grade B contour but inside the present 
Grade B contour is an area of approximately 18 
square miles in the southwest corner of the state in 
the vicinity of Greenwich (Springfield Ex. 3). The 
record in this proceeding does not, however, disclose 
the number of square miles and the populations gained 
or lost as a result of the proposed change of site.”’ 


Exception No. 27 


To all of paragraph 39 of the findings, for the reasons 
set forth in the supporting brief, and to the failure to 
find in lieu thereof as follows: 


“‘Protestant’s engineer testified that the Grade A and 
Grade B contours of other television stations over- 
lapped the respective Grade A and Grade B contours 
of Station WWLP (Springfield Exs. 5 and 6; Tr. 
326-329, 330-333). The Grade A and Grade B contours 
of these other stations were copied by protestant’s 
engineering witness from maps in the application of 
these stations or from previous material submitted to 
the Commission by other engineers (Tr. 245). Pro- 
testant’s engineer later testified that these contours 
were taken from maps prepared by an engineering 
consultant in connection with the Hartford rule-mak- 
ing proceeding and that no attempt was made by him 
to verify the accuracy of the location of these contours 
(Tr. 1088). Furthermore, no check was made by him 
to determine whether the operations of these stations 
were the same as presently authorized or whether the 
contours were derived, or might have been determined, 
from merely assumed operations. Illustrative of this 
is the following (answers by protestant’s witness) 
(Tr. 1089) : 
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‘<Q. Did you make any attempt to determine whether 
or not the stations listed in your Exhibit 5 have 
the present authorizations similar to what the au- 
thorizations were at the time Mr. Davis prepared 
his map? 


A. I made those determinations on the basis of my 
knowledge of those stations. I live in the same area. 
I know the chief engineers of just about all of these 
stations, and I know what their facilities are and 
what they have been for the past 2 or 3 years. 
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Q. I see. 


What are the facilities of Station WJAR, and 
could you tell me the coordinates for that station: 


A. I can’t tell you that information. I merely have 
information that would lead me to believe that they 
don’t or have not made a recent change. 


Even if this witness knew the chief engineers of 
nearly all of the stations and the operating facilities of 
these stations, it would still be necessary for him to 
make some kind of calculation to verify the distance 
to a specific contour for a particular effective radiated 
power and antenna height above average terrain. 
Moreover, in order to accurately portray the contour 
in accordance with Commission Rules, it would be 
necessary to know the antenna height above average 
terrain on each of the eight standard radials and 
also to have knowledge of the effective radiated power 
in each of these directions (beam tilting may be em- 
ployed by some of the stations). Protestant’s witness 
did not demonstrate that he had considered these 


factors other than by his statement that he was gen- 
erally familiar with the station operations.* 


“‘Additionally, while the Grade B contour of Station 
WPTE-TV, Albany, New York (Channel 23) could be 
expected to overlap the Grade B contour of Station 
WWLP, no area or population data was furnished 
because protestant’s engineer thought that Station 
WPTR-TV had only a construction permit and was 
not in actual operation (Tr. 1049). Further, Spring- 
field’s engineer was not certain whether the Grade B 
contour of Station WTEN, Vail Mills, New York 
(Channel 10), would overlap the Grade B contour of 
Station WWLP, and also excluded this 
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station because he thought it covered substantially the 
same areas as Station WCDA and since both of these 
stations were owned by the same party, he did not 
consider it pertinent to the showing (Tr. 1050). The 


Grade B contour of Television Station WRLP, Green- 
field, Massachusetts (Channel 32), licensed to a wholly 
owned subsidiary of Protestant, overlaps the Grade 
B contour of Station WWLP, but was not included on 
protestant’s Exhibit 6 though there is substantial over- 


* Consider for example, the distance from transmitter to the Grade A and 
Grade B contours of Station WICC-TV as scaled from protestant’s Exhibits 5 
and 6 with that found in the station’s latest authorization under File No. 
BMPCT-4729, granted by the Commission on September 14, 1957. 


Grade A: 
Azimuth Degree 
90 135 180 225 270 315 


Exhibit 5 (mi.) 26.5 23.5 23 24 25.5 
BMPCT-4729 (mi.) 18.2 18 155 15 13 


Grade B: 
Exhibit 6 (mi.) 44 44.5 37 38.5 34 
BMPCT-4729 (mi.) 30 30 26 25 22 


lap of the Grade B contour of Station WRLP with the 
Grade B contour of Station WWLP (Triangle Ex. 5; 
Tr. 1609, 1670). 


Exception No. 28 


To the failure to find (as a footnote) with respect to 
paragraphs 41 and 42 of the findings that the stations 
listed therein are authorized in cities located within the 
Grade A and Grade B overlap areas between the present 
and proposed operation of Stations WNHC-TV and 
WWLP. 


Exception No. 29 


To all but the first six sentences of paragraph 44 of the 
findings as either incorrect or not supported by the record, 
and to the failure to find in lieu thereof: 


‘‘The combined area within the Grade B contours of 
Stations WWLP and WRLP extends from North 
Haven on the south to some three miles north of 
Claremont, New Hampshire on the north, a total dis- 
tance of approximately 140 miles. The Lebanon, New 
Hampshire translator is located approximately 15 miles 
north of the Grade B contour of Station WRLP, and 
the Claremont and Newport, New Hampshire trans- 
lators are located within the Grade B contour of 
Station WRLP.”’ 


Exception No. 30 


To the fourth sentence of paragraph 46 of the findings 
as incorrect and not supported by the record, and to the 
failure to find in lieu thereof: 


‘‘Station WRLP has its own staff and while its pro- 
gramming is substantially a duplication of the pro- 
grams of Station WWLP, it presents some local live 
programs.’’ (Tr. 770) 
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Exception No. 31 


To the obvious typographical error in the first column 
of the third line of the table in paragraph 49 of the findings. 
“‘September 1947’? should be corrected to ‘‘September 
19577’. 


Exception No. 32 


To the failure to find following paragraph 49 of the 
findings as follows (Prot. Ex. 24): 


QuarTerLy Gross INcoME or WWLP BerorE AGENCY COMMISSION OR EXPENSES 
NBC 1st Quarter 2nd Quarter 3rd Quarter 4th Quarter Total 


1955 18,542.37 21,388,37 20,092.45 27,701.22 87,724.41 
1956 25,873.54 32,599.79 34,861.58 41,116.19 134,451.10 
1957 43,165.74 43,871.49 42,701.57 55,074.80 184,813.60 


ABC 


1955 5,965.64 6,749.20 6,622.59 6,340.48 25,677.91 
1956 5,510.86 6,892.99 6,743.78 7,033.59 26,181.22 
1957 11,537.42 9,726.64 7,632.49 4,990.90 33,887.45 


NatIonaL 


1955 41,049,52 49,591.58 43,389.54 63,182.37 197,213.01 
1956 74,240.73 84,348.45 77,489.53 108,469.05 344,547.76 
1957 94,399.24 95,544.57 85,193.86 93,963.40 369,101.07 


REGIONAL 


1955 5,570.19 5,264.14 3,722.82 6,514.08 21,071.23 
1956 11,612.06 14,650.50 11,372.22 10,615.19 48,249.97 
1957 8,441.25 15,948.80 11,851.37 24,570.95 60,812.37 


LocaL 


1955 42,831.26 53,016.19 38,911.50 60,830.51 195,589.46 
1956 59,244.75 80,901.84 56,503.52 94,784.32 291,434.43 
1957 84,563.44 90,259.07 56,708.13 76,107.91 306,638.52 


Exception No. 33 


To the last sentence of paragraph 50 of the findings as 
an incorrect and unnecessary summarization of the record 
facts. 
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Exception No. 34 


To the failure to find in the first sentence of paragraph 
51 of the findings that Mr. Ferguson stated that ‘‘the 
station had lost local advertising revenue. ..’? (Tr. 610) 


Exception No. 35 


To the failure to find in paragraph 51 of the findings 
that local Springfield merchants cannot afford to advertise 
on Channel 8, New Haven since the advertising rate makes 
the cost prohibitive and because much of the advertising 
message would be delivered to péople too far distant from 
Springfield, resulting in waste coverage (Tr. 637, 637(a), 
638, 644-645, 1284-1285). 


Exception No. 36 


To the failure to find in paragraph 61 of the findings 
that 59.71% of the programming of Station WWLP for 
the last year and a half has been programs of the National 
Broadcasting Company and that 3.79% has been programs 
of the American Broadcasting Company (Tr. 795, Prot. 
Ex. 17). 


Exception No. 37 


To the failure to find following the second sentence of 
paragraph 68 of the findings that the number of television 
sets equipped to receive UHF signals within the Grade 
B contour of Station WWLP is slightly over 90% 
(Tr. 661). 
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Exception No. 38 


To all of paragraphs 69-73 as irrelevant and having no 
probative value. This matter is discussed in the support- 
ing brief. 
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Exception No. 39 


To the fourth sentence of paragraph 74 of the findings 
as not accurate and correct and to the failure to find in 
lieu thereof as follows: 


‘In 36 communities, UHF' stations went on the air 
before VHF commenced operation in the same com- 
munities’? (Prot. Ex. 45). 


Exception No. 40 


To the failure to find in paragraph 74 of the findings 
that while the substantial data prepared by the Commis- 
sion’s staff contained an analysis of commercial television 
station grants (both VHF and UHF) made since July, 
1952 and the number of these post-freeze television sta- 
tions in operation as of January 1, 1958, there is no data 
with respect to the failure or success of UHF stations 
located in UHF-only communities but receiving one or more 
signals from VHF stations allocated to another community. 
The only data listed shows that in UHF-only communities, 
60% of all UHF stations which commenced operating are 
still on the air. (Prot. Ex. 45). 


Exception No. 41 


To paragraph 75 as having no probative value. This 
matter is discussed in the supporting brief. 


Exception No. 42 


To the failure to find that the manager of the research 
and promotion department of the national sale representa- 
tive organization which represents Station WWLP testi- 
fied that his organization had not 
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encountered any great difficulty in selling Station WWLP 
to the national advertiser since the commencement of oper- 


112 


ation of Station WTIC-IV, Hartford, Connecticut; that 
it was his belief that if WNHC-TV was permitted to move 
its site there would be some decrease in the national sales - 
revenue of WWLP but that nobody knows the extent of 
such decrease (Tr. 543-544, 551-552). The basis for his 
belief that there would be some decrease in national sales 
revenue is that the popularity of WNHC-TV’s programs 
would attract viewers with a resultant decrease in the 
number of television homes available to WWLP. (Tr. 554- 
555). Both this witness and Howard Frazier, a broadcast 
management consultant who was offered by protestant as 
an expert, agreed that the basis for their opinion that 
WWLP would lose broadcast income in the event of a 
move of WNHC-TV is their belief that WWLP’s audience 
would be ‘‘watered down’’ (Tr. 554-555, 563, 1282-1283). 


Exception No. 43 


To the failure to find that because of the geographical 
limitations peculiar to the New England area the influence 
of the city of Springfield is somewhat limited resulting 
in the area of the Springfield-Holyoke market being com- 
paratively small. This is due to the industrial and urban 
make-up of New England. National advertisers consider 
Springfield-Holyoke a good secondary market and when 
they buy advertising on a Springfield station they do so 
because they are interested in and want to reach the 
Springfield market. The fact that WWLP is a UHF 
rather than a VHF station has little or no significance 
since there is almost 100% UHF conversion in the Spring- 
field-Holyoke area and a national advertiser would be faced 
with the same problem—the geographical 
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limitations of the Springfield-Holyoke area and whether 
they buy advertising on the Springfield stations depends 
upon whether they want to reach the people in that market 
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(Tr. 543, 556-558, 1281-1282). National advertisers prefer 
to place their advertising on the station located in the 
community they desire to reach, and buy adjacencies to 
well-rated shows. WWLP’s programs during the night- 
time hours, which are basically NBC programs, are well- 
rated shows (Tr. 559-560, 1222-1223). 


Exception No. 44 


To that portion of last sentence of paragraph 5 of the 
conclusion which states that the record warrants the find- 
ing that some area on Long Island and some area near 
the New York-Connecticut state boundary will lose their 
only Grade A service as not supported by probative evi- 
dence, and to the failure to conclude in lieu thereof as 
follows: 


“The number of square miles and the population 
gained or lost as a result of the proposed change of 
site cannot be accurately determined on the basis of 
the record and no conclusions can be reached with 
respect thereto. As fully explained in the findings, 
because of the method used in determining the contours 
of the television stations serving the area, little or no 
weight can be accorded the contentions of protestant’s 
engineer concerning the areas which would allegedly 
lose or gain their only Grade A or Grade B service. 
However, even if protestant’s contentions were ac- 
cepted, it is clear that no area would gain or lose its 
only Grade B service. Accordingly, protestant has 
failed to demonstrate, in this respect, that the Com- 
mission erred when it concluded that the site move 
would be in the public interest”’. 


Exception No. 45 


To the second and third sentences of paragraph 7 of 
the conclusions as not supported by any probative evi- 
dence. 
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Exception No. 46 


To that portion of the last sentence of paragraph 9 of 
the conclusions wherein it is stated that operating from 
Mt. Higby WNHC-TV 
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will place a signal of Grade A intensity over all of the 
city of Chicopee and the southern half of the city of 
Holyoke as incorrect and not supported by the record, 
and to the failure to conclude in lieu thereof that a signal 
of Grade A intensity would be placed over a portion of 
Chicopee and the southern tip of the city of Holyoke. 


Exception No. 47 


To that portion of the third sentence of paragraph 10 
of the conclusions which reads ‘‘will fall roughly in the 
center of the city of Holyoke’’ as incorrect and not sup- 
ported by the record. This should read ‘‘include the 
southern tip of the city of Holyoke’’. 


Exception No. 48 


To the last sentence of paragraph 12 of the conclusions 
as not a correct or accurate statement of what will happen 
in the event of the site move by WNHC-TV and to the 
failure to conclude in lieu thereof as follows: 


‘‘The site move would improve WNHOC-TV’s com- 
petitive position with the NBC and CBS stations in 
New York and in Hartford and New Britain.’’ 


Exception No. 49 


To that portion of the second sentence of paragraph 13 
of the conclusions which reads ‘‘Chicopee and half of Hol- 
yoke’’ as not supported by the record, and to the failure 
to conclude in lieu thereof, ‘‘a portion of Chicopee and the 
southern tip of Holyoke’’. 
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Exception No. 50 


To that portion of the fourth sentence of paragraph 16 
of the conclusions wherein it is concluded that protestant’s 
gross revenues ‘‘increased until the fall of 1957 when they 
began to decline’’, and to 
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all of the fifth sentence as not supported by the record, 
and to the failure to conclude in lieu thereof as follows: 


‘<Protestant has contended and its witnesses testi- 
fied that the decline in broadcast revenue of Station 
WWLP began shortly after WTIC-TV commenced 
operation on Channel 3, Hartford, Connecticut in the 
fall of 1957. However, it is noted that the broad- 
cast revenue of WWLP for the third quarter of 1957 
was $204,087.42, whereas it was $254,707.96 for the 
fourth quarter, the period during which Station 
WTIC-TV was operating. While Protestant has shown 
that its revenue for the months of October and Decem- 
ber 1956 was greater than for the corresponding 
months of 1957, it is also apparent that the revenue 
for the month of November was greater in 1957 than 
in 1956. We have WWLP’s revenue for the months 
of January and February 1958 but no comparison can 
be made with the same two months in 1957 since the 
record does not contain that information. Admittedly 
protestant has shown that the revenue for the fourth 
quarter of 1956 was approximately $7,310 more than 
for the same period of 1957. However, in view of the 
fact that the revenues for the two periods exceed a 
quarter of a million dollars we do not believe this fact 
establishes that WWLP’s revenue is in a state of 
decline’’. 


Exception No. 51 


To the first two sentences of paragraph 20 of the con- 
clusions as not supported by probative evidence. 


Exception No. 52 


To all of paragraphs 21-29 as either unnecessary, not 
supported by the record or based upon a mistaken and 
erroneous conception of the questions raised by the issues 
and their proper resolution. More particularly exception 
is taken to the failure to conclude as follows: 


‘Protestant contends that the consequence of allowing 
the proposed move of the WNHC-TV transmitter will be 
that Station WWLP would lose a portion of its audience 
with a resultant loss of revenue. Protestant has not con- 
tended that grant of the WNHC-TV change of site would 
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cause the ‘immediate downfall’ of WWLP.* Protestant 
recognizes, however, that a loss of income, standing alone, 
would not provide the basis for holding that a grant of 
WNHC-TV’s site change would not be in the public in- 
terest. Protestant contends that the public within the 
WWLP program service area would suffer losses in service 
as a consequence of the retrenchment which would be 
necessary should WWLP suffer losses in income and that 
it is the loss of program service which would not be in 
the public interest. 


The assertion of protestant that it will suffer a loss of 
revenue in the event of a grant of the WNHC-TV site 
move is predicated upon its contention that it will suffer 
a dilution or fractionation of its viewing audience. Pro- 
testant asserts that a dilution of its audience will result 


$See paragraphs 14-17 of Protestant’s Proposed Conclusions filed May 
19, 1958. 
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in a reluctance or refusal on the part of some advertisers 
to continue to advertise over WWLP or a tendency on their 
part to at least reduce the amount of money expended for 
advertising over WWLP. While, as discussed infra, we 
are not convinced that there will be any material dilution 
of audience as a result of the WNHC-TV site move, and 
while protestant has not indicated what the extent of the 
purported dilution will be, we will assume the possibility 
of such dilution of audience in order to address ourselves 
to protestant’s showing as to the extent and significance of 
WWLP’s loss of revenue as a consequence of the move. 


As shown by the findings, WWLP’s source of revenue 
is NBC and ABC network sales; national spot adja- 
cencies to NBC and ABC programs; other national non- 
network sales of programs and announcements, 
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and local business. The greatest portion of WWLP’s gross 


income during the years 1955-1957 was derived from net- 
work and national (including regional) sales. During 
1955 approximately 63% of gross income was derived 
from such sales and during 1956 and 1957 this figure was 
approximately 65.5% and 68%, respectively. 


Station WWLP has an optional affiliation with the Na- 
tional Broadcasting Company and a secondary affiliation 
with the American Broadcasting Company. It devoted 
59.71% of its programming during the least year and a half 
to NBC programs and only 3.79% to ABC programs. 
Similarly its network revenue from NBC for 1957 was 
$184,814 whereas its income from ABC was $33,887. Sta- 
tion WNHC-TV is a basic ABC affiliate and protestant 
contends that it will lose its ABC programming in the 


4It is noted that from 1955 to 1957 the revenue from ABC increased $8,209 
whereas the revenue from NBC increased $97,090. 
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event WNHC-TV is permitted to increase the overlap with 
WWLP. Although it can be conceded that coverage of the 
Springfield market by WNHC at its new location will raise 
a question with ABC network sponsors as to the need for 
Springfield coverage by a local Springfield station, pro- 
testant has offered no evidence from which a conclusion can 
be drawn that ABC network sponsors will discontinue 
ordering WWLP after the WNHC move. 


It cannot be determined, from this record, what propor- 
tion of national sales is derived from the sale of NBC and 
ABC adjacencies or what proportion is derived from the 
sale of other national non-network programs and announce- 
ments. However, since 59.71% of WWLP’s programming 
during the last year and a half has been NBC programs 
it is reasonable to assume that the greater portion of the 
gross income derived from 
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national sales is in connection with NBC adjacencies. 
Since WWLP will continue as an NBC affiliate and there 
is no evidence that there will be any decrease in the amount 
of sales to NBC it follows that there should be no decrease 
in national sales derived from adjacencies to NBC pro- 
grams. Whether there will be a decrease resulting from a 
loss of sales of adjacencies to ABC programs cannot be 
determined, since, as indicated above, protestant has failed 
to establish whether there will be a decrease in WWLP’s 
sales to ABC. This conclusion is buttressed by the testi- 
mony of protestant’s national sale representative. This 
witness testified that the Springfield-Holyoke market, be- 
cause of its geographic location, is an important secondary 
market. He further testified that national advertisers who 
wish to reach this market prefer to place their advertising 
on a station located in the market; particularly when the 
station has adjacencies to good shows, preferably network. 
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This testimony supports the further conclusion that there 
will be little, if any, decrease in income derived from the 
sale of national non-network programs and announcements. 


The most that can be said in favor of protestant’s 
position with respect to national income is that it is 
probable that there would be some loss, but what it will 
be has not been established on the record. In view of our 
conclusion that there will be no effect on NBC network 
sales, since it follows that there will be no decrease in 
national sales derived from adjacencies to NBC programs, 
and since these combined sales comprise the greater portion 
of total national sales, it cannot be concluded that the 
loss in national sales will be in the nature of 25% or 30%, 
as contended by protestant. 


780 


Protestant’s contention that the WNHC-TV site move 
would result in a decrease in its local advertising rests 
solely upon its assertion that it will suffer dilution of its 
audience. Protestant has not established the extent of this 
audience dilution and in the absence of such a showing it 
is not possible to make any determination as to the extent 
of the decrease, if any, in local advertising. Protestant 
does not contend that such advertisers will advertise over 
WNHC-TV and the record establishes that they will not 
do so because of the cost and because much of it would 
be waste audience as far as a local advertiser is concerned. 


We take particular note of the fact that there has been 
almost 100% UHF conversion within WWLP’s Grade B 
contour and that the problem facing WWLP, namely, 
possible dilution of audience, would be the same facing a 
VHF operator. We are not convinced that the dilution 
of audience argument advanced by protestant is entirely 
meritorious for there is evidence that WNHC-TV already 
has a substantial share of the viewing audience in the 
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Springfield-Holyoke market. Station WNHC-TV was the 
first and only television station in that area of the country 
prior to the lifting of the freeze in 1952; it was considered 
by many to be the Springfield station prior to operation 
by Stations WWLP and WHYN-TV in Springfield; Station 
WNHC-TV presently places a Grade B signal over Spring- 
field and its program schedule is listed in the local Spring- 
field newspaper. 


We also note that the assertion of protestant that it 
will suffer a loss in revenue in the event of a grant is 
based upon its contention that it suffered a decline in 
income as a result of the commencement of operation of 
WTIC-TV, Hartford, Connecticut. However, as pointed 
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out, supra, Station WTIC-TV commenced operating in the 
Fall of 1957 and the revenue for WWLP was greater for 
the fourth quarter of the year than it was for the third 
quarter. With respect to the decrease of WWLP’s revenue 
for the fourth quarter of 1957 as compared to a similar 
period of 1956, it is noted that the difference is approxi- 
mately $7000 and we are dealing with a quarter of a 
million dollars. 


In summary, we conclude that protestant has failed to 
establish what loss in income, if any, it would suffer in 
the event of a move of WNHC-TV’s site. It is therefore 
unnecessary to address ourselves to the second question; 


namely, whether there would be any injury to the public 
as a result of the move.5 


Respectfully submitted, 


Harorp G. Cowen 
Chief, Broadcast Bureau 


Rosert J. Rawson 
By Robert J. Rawson 
Chief, Hearing Division 


Tuomas B. Frrzpatrick 
Thomas B. Fitzpatrick 
Attorney 
Federal Communications 
Commission 
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Broadcast Bureau Brief in Support of Exceptions 


This brief is confined to those exceptions which in our 
view are not self-explanatory. Many of the exceptions are 
directed to findings which are not supported by the record 
and to failure to find and conclude, which exceptions 
require no additional comment or explanation. 


Exceptions No. 4 and 21 


Mr. Roger W. Clipp, Vice-president of Triangle is a 
layman. He was not offered as an engineer qualified to 
testify with respect to area and population data. Mr. 


5 Were it necessary to address ourselves to the second question, we consider 
it significant that protestant’s revenue exceeded $800,000 for the years 1956 
and 1957, This placed protestant in a very favorable position. For example, 
protestant was one of 11 UHF stations of a total of 85 earning more than 
$800,000 in 1956. Only 65 of a total of 234 post-freeze VHF stations earned 
more than $800,000 during 1956 (see Table 4, Broadcast Revenues, Expenses 
and Income of Television Broadcast Service, released by FCC). 
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Clipp made no engineering studies to support the data. 
The testimony was received in evidence solely with respect 
to Mr. Clipp’s belief and understanding as to the reasons 
for and purposes which would be served by a move of the 
transmitter site of Station WNHC-TV (Tr. 134). 


Exception No. 5 


Mr. Clipp’s testimony with respect to the air hazard 
question was elicited to show his belief and understanding 
as to the reasons for the move. He is not a qualified 
expert on air hazard problems and his opinion on the 
question of air hazard has no probative value. 


Exception No. 9 


The Commission has held that a comparison of the pro- 
posed site with hypothetical sites proposed by protestant 
is not material 
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(Telerad, Inc. 24 FCC 191, 192, 15 RR 64, 67). Since a 
specific site (Mt. Higby) is proposed in Triangle’s ap- 
plication, which is the sole subject of this proceeding, a 
comparison of other sites with the Mt. Higby site is irrel- 
evant and immaterial. 


Exception No. 14 


The testimony of Howard S. Frazier that Station WNHC- 
TV does not satisfactorily serve the Springfield-Holyoke 
area was received over objections and has no probative 
value. There is no standard as to what constitutes ‘‘satis- 
factory service’’, hence, any attempt by an individual to 
characterize service must rely upon his own subjective 
test. Mr. Frazier did not attempt to qualify as an expert 
engineer or consultant on technical or allocation matters, 
but only as a television and radio management consultant 
(Springfield Ex. 48, Tr. 1150-1154). The evidence does 
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not disclose for what period of time the received picture 
quality was ‘‘excellent’’, ‘‘good’’, or ‘“‘poor’’. The Com- 
mission has recognized that the received television signal 
is statistical in nature and it is because of this character- 
istic that the Commission has defined in its Rules the Grade 
A and Grade B field intensity contours in terms of statis- 
tical probabilities. 


Exception No. 16 


The finding that a study of the terrain features between 
the Mt. Higby site and Springfield, Chicopee and Hol- 
yoke does not disclose any major obstacle in the line-of- 
sight is not sufficiently complete to support the finding 
(implicit if not explicit) that those cities will be in line- 
of-sight with the antenna on Mt, Higby. ‘There is no 
indication that consideration was given to earth curvature 
which becomes 
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an important factor in view of the antenna height and 
distances involved herein. In paragraph 31 of the findings, 
the distance from Mt. Higby to Springfield is given as 
38.7 miles; to Chicopee as 41.7 miles; and to Holyoke as 
45.2 miles. Since the radiation center of the antenna is 
approximately 1,010 feet above sea-level (Prot. Ex. 25) 
and the elevation of the three cities and the intervening 
terrain are on the order of 150 feet above sea-level (WNHC- 
TV Exs. 2 and 3), physical line-of-sight would be limited to 
approximately 38 miles. (See Reference Data for Radio 
Engineers, pp. 742, 743 4th edition). At best, it would 
be marginal as to whether line of sight would be obtained 
over Springfield, whereas Chicopee and Holyoke would lie 
beyond line-of-sight. Moreover, to properly determine 
line-of-sight the terrain elevations should be plotted on 
appropriate profile paper which takes into consideration 
earth curvature, especially for the distances here involved. 
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In the light of these comments, it would appear that the 
above-quoted findings should rest on something more sub- 
stantial. 

Exception No. 18 


The listing of signal intensities in the various cities set 
forth in the table is misleading, inasmuch as the values 
given are incorrect and not supported by the record except 
for the signal intensity listed under ‘‘Proposed Site’’ for 
Springfield. In the case of Hartford and New Britain the 
signal intensity from the present site of Station WNHC-TV 
is given as 71 dbu and from the proposed site as 77 dbu. 
A footnote to these figures further indicates that these are 
not the actual signal intensity values for those cities but 
are based on the fact that the cities are located within 
the Grade A (71 dbu) contour 
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of the present operation and would be within the principal 
city (77 dbu) contour in the event of a grant. The fact 
that the engineering exhibits indicate substantially higher 
values is recognized. Moreover, a statement that the values 
of signal intensities for Springfield, Chicopee and Holyoke 
“‘based on engineering exhibits and measurements previ- 
ously discussed in paragraphs 25 and 26’’ is not properly 
descriptive in that there is no measurement data available 
for Chicopee and Holyoke with Station WNHC-TV oper- 
ating at the proposed site atop Mt. Higby. Such meas- 
urements on Station WNHC-TV as were submitted in this 
proceeding were taken on the station’s present operation 
at Gaylord Mountain and varied in intensity, for example 
in Springfield from approximately 41 dbu to 65 dbu. There 
is no basis for choosing one such signal intensity value. 


Exceptions No. 22 and 27 
The statement that it is not contended that the contours 
for the other television stations serving the area encom- 
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passed within the present and proposed Grade A and 
B contours of Station WNHC-TV and the Grade A and 
B contours of Station WWLP are not shown with reason- 
able accuracy is erroneous. On cross-examination of pro- 
testant’s engineering witness it was established that the 
location of the contours shown upon Protestant’s Exhibits 
2, 3, 4, 5 and 6 was determined from a map prepared by 
another engineer and submitted in a rule making proceed- 
ing and that the witness merely determined their location 
by a freehand drawing of such contours on Protestant’s 
aforementioned exhibits (Tr. 1088). It was further estab- 
lished that the witness did not determine the correctness 
or accuracy of the location of the contours or whether any 
of the stations whose contours were shown had the same 
authorized power, height 
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and site location as was the case when the other engineer 
had prepared his maps sometime in 1956 (Tr. 1089). Pro- 
testant’s engineer admitted that he could not ascertain the 
accuracy of the contours shown for Stations WICC and 
WATER with that shown in their application for the pres- 
ent authorizations (Tr. 1089-1093). The motion of Bureau 
Counsel to strike Protestant’s exhibits 2-6 on the basis 
that the method used is not proper and that the accuracy 
of the information is seriously questioned was denied. 
We believe that this ruling was in error. 


Exception No. 24 


The proportions of the cities of Chicopee and Holyoke 
encompassed within the Grade A contour of WNHC-TV 
operating from Mt. Higby are incorrectly given. A com- 
parison of Triangle’s Exhibit 2, page 8-a with Protes- 
tant’s Exhibits 2 and 3 discloses that in the Springfield 
area the proposed Grade A contour of Station WNHC- 
TV coincides with its present Grade B contour. Conse- 
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quently, the present Grade B contour shown on Triangle’s 
Ex. 2, page 8-a can be considered as the proposed Grade 
A contour of Station WNHC-TV. Since Triangle’s ex- 
hibit is a topographic map, it shows great detail for the 
area in question and permits more accurate determin- 
ations of coverage of the particular communities. A study 
of this map discloses that Grade A contours of WNHO- 
TV operating from Mt. Higby encompasses a portion 
of Chicopee and the southern tip of the city of Holyoke. 


Exception No. 29 


That portion of paragraph 44, which is the seventh 
sentence, which reads ‘‘This combined service area extends 
from North Haven on the south, to Lebanon, New Hamp- 
shire on the north, a distance of approximately 156 miles’’ 
is misleading to the extent that it conveys the impression 
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that the service area is continuous for the entire distance. 
Reference to Triangle’s Exhibit 5 discloses that there is 
overlap of the Grade B contours of Stations WWLP and 
WRELP, that the Claremont and Newport, New Hampshire 
translator stations are located inside the Grade B contour 
of Station WRLP, and that the Lebanon, New Hampshire 
translator station is located approximately 15 miles north 
of the Grade B contour of Station WRLP. The extent of 
the Grade B contours for the translators is not shown in 
the exhibit. 
Exception No. 38 

The history of the failure of the five UHF stations set 
forth in paragraph 69-73 has no probative value. In each 
ease the demise of the UHF station is directly attribut- 
able to the establishment of a VHF station in the same 
community. This is certainly not in any way comparable 
to the situation involved in the instant proceeding where 
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the present site of WNHC-TV is 50 miles from the center 
of Springfield and will be 38.7 miles from the center in 
the event of a grant. The success or failure of those 
five UHF stations is of no probative value to a resolution 
of the instant case. 


Exception No. 41 


Protestant’s witness Howard Frazier had compiled a 
list of 51 UHF stations failures as part of his study 
of the problems involved in this case. The list was 
received in evidence as showing the material upon which 
the witness relied in expressing opinion testimony (Tr. 
1243). The witness did not have any information as to 
whether there were changes in network affiliations when 
the VHF stations commenced operation or whether any 
of the UHF stations had network affiliations when 
they dis- 
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continued operation. The witness did not attempt to deter- 
mine the location of the VHF transmitter sites with 
respect to the communities in which a UHF was operating 
nor did he determine whether a Grade A or Grade B 
signal was placed over the community in which the UHF 
was located. He testified that he did not find any city 
which was comparable in population to the Springfield- 
Holyoke market which had two UHF stations and was 
located the same distance from two operating VHF sta- 
tions so that a comparison could be made as to the success 
or failure of the UHF stations (Tr. 1280-1281). We be- 
lieve that this evidence has no probative value. 


Exception No. 52 


Exception has been taken to all of paragraphs 21-29 as 
either unnecessary, not supported by the record or based 
upon an erroneous conception of the question raised by 


128 


the issues and their proper resolution. Exception has 
also been taken to the failure to draw certain conclusions. 
We believe that our suggested conclusions are self-explan- 
atory and that comment with respect thereto is unneces- 
sary. However, we wish to point out the following con- 
clusions in the cited paragraphs with respect to engineering 
matters which are without record support. 


(a) The third sentence of paragraph 22 is incorrect 
with respect to distance and area and there is no 
record support for the population data. (See Excep- 
tion 29 and discussion re Exception 29 in this brief, 
page 5, supra). 


(b) The words ‘‘a strong usable VHF signal?’ in the 
second sentence of paragraph 25 is too vague to con- 
vey any significant meaning. The Rules define signals 
in terms of Grade A or B field intensities. 
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(c) That portion of the last sentence of paragraph 
28 which reads ‘‘Chicopee and the lower half of the 
city of Holyoke’’ is incorrect (See Exception 24 and 
discussion re Exception 24 in this brief, page 5, supra). 


Additionally, it should be noted that the last two sentences 
of paragraph 23 are incorrect. The statistical data issued 
by the Commission does not disclose the facts cited in 
these two sentences. This data is derived from a list of 
51 UHF station failures prepared by Howard Frazier, 


a witness for protestant (See Exception 41 and discussion 
re Exception 41 in this brief, pages 6 and 7, supra). 


Respectfully submitted, 


Hazoitp G. Cowen 
Chief, Broadcast Bureau 


Rosert J. Rawson 
By Robert J. Rawson 
Chief, Hearing Division 


Tomas B. Frrzparrick 
Thomas B. Fitzpatrick 
Attorney 
Federal Communications 
Commission 


August 1, 1958 
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Exceptions to Examiner's Initial Decision by 
Triangle Publications, Inc. 
(Radio and Television Division) 


Pursuant to the provisions of § § 1.153 and 1.154 of the 
Commission’s rules and regulations, Triangle Publications, 
Ine. (Radio and Television Division), applicant in the 
captioned proceeding and hereinafter referred to as ‘‘Tri- 
angle’’, submits its exceptions to the Initial Decision of 
the Hearing Examiner released July 2, 1958, which pro- 
poses to affirm the Commission’s grant of the captioned 
application and to deny the protest directed against that 
grant. While Triangle agrees completely with the Exam- 
iner’s ultimate conclusion and for the most part with his 
supporting findings and conclusions, it believes that cer- 


tain changes in that decision are required by the facts 
and probative evidence of record.? 
Accordingly, Triangle takes exceptions as follows: 
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FINDINGS OF FACT 


Exception No. 1. To the failure of the Examiner to find 
(78) (1) that the present transmitter site of WNHC-TV 
is located 50 miles from the post office in Springfield, and 
(2) that the proposed transmitter site of WNHC-TV is 
still 38.7 miles from the Springfield post office. (WNHC- 
TV Exhibit No. 3, Tr. 1376-1377). 


Exception No. 2. To the failure of the Examiner to find 
(19) (1) that as early as 1952 Edward D. Taddei, then 
executive vice-president and presently general manager of 
WNHC-TV and a long-time resident of New Haven, had 
foreseen the need for moving the station’s transmitter site 
so as to eliminate the overlap of its coverage with that 
of the seven New York City stations and ‘‘to better serve 
the viewers in the State of Connecticut’’; and (2) that 
shortly after Triangle’s acquisition of WNHC-TV in Au- 
gust 1956 Mr. Taddei suggested such a move to Henry 
E. Rhea, Triangle’s director of engineering. (Tr. 1439- 
1441). 


Exception No. 3. To the failure of the Examiner to find 
(9) that Triangle’s intention was ‘‘to increase the popu- 
lation, particularly within the State of Connecticut, within 
the service areas of the station’. (Emphasis supplied) 
(Tr. 1355, 1357, 1358). 


Exception No. 4. To the Examiner’s finding (12) that 
‘Triangle is presently considering the desirability of build- 
1¥For convenience, pertinent parts of the hearing transcript to which 
references are made in the following exceptions are set forth in the attached 


Appendix. 
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ing a new half-million dollar studio in the new redevelop- 
ment area in New Haven’’, (emphasis supplied) whereas 
the only evidence of record concerning this aspect of 
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the improvement of WNHC-TV’s facilities established 
unequivocally that Triangle was already engaged in nego- 
tiations towards that end. (Tr. 106-107, 131-143, 1441- 
1443). 


Exception No. 5. To the Examiner’s omission of the 
word ‘‘network”’ from his finding (715, line 5) which should 
read, ‘“‘WNHO-TV finds itself squeezed in between the big 
New York network stations and the big network stations 
in Hartford’? (Tr. 130); and, further, to the Examiner’s 
failure to find (15, line 17) that another reason for 
WNHC-TV’s move was that ‘‘it will place ABC on a better 
competitive basis with the other two network stations in 
Hartford and, coincidentally, eliminate the wasteful dupli- 
cation of WABC-TV, New York, in the Connecticut area, 
area with WNHO-TV.”’ (Tr. 121). 


Exception No. 6. To the Examiner’s finding (716) be- 
cause it is incomplete and out of context. The matter of 
‘‘wasteful duplication’’ is closely related to the subject of 
network competition and should be included in the Ex- 
aminer’s findings on that subject, as is suggested in the 
preceding Exception No. 5. 


Exception No. 7. To the Examiner’s failure to find 
(17), that the estimated 780,000 persons on Long Island, 
who are ‘‘presently within WNHC-TV’s Grade B contour 
but who would no longer be within WNHC-TV’s Grade B 
contour after its move to the proposed Mt. Higby site, 
reside in the vicinity of New York City and currently 
‘‘listen’’ to the seven New York 
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City stations rather than to WNHC-TV. (Tr. 119-120, 
133-134). 


Exception No. 8. To the Examiner’s failure to find 
(718, line 11) that Mr. Clipp had learned, when investigat- 
ing the availability of a site on Mt. Higby, that NBC 
had or was negotiating for a lease on a piece of property 
on Mt. Higby, also, for use as a transmitter site for its 
Hartford television station WNBC. (Tr. 160-161). 


Exception No. 9. To the Examiner’s failure to complete 
Mr. Clipp’s comparison of the potential hazards to air 
navigation (18, lines 11-13) which should read: ‘‘He 
concludes, however, that three antennas approximately 1500 
feet apart will be a lesser hazard to air navigation than 
if they were at three separate locations 10 miles apart.’’ 
(Tr. 138). 


Exception No. 10. To the Examiner’s failure to find 
(718) that Triangle’s decision to make the proposed move 
of its transmitter site was made independently of and 
prior to the announcement of the Commission’s proposal 
to add a third VHF channel to Providence, Rhode Island 
(Tr. 103-105, 134-135, 1354, 1441); and, further, to the 
Examiner’s failure to find (18) that WNHC-TV’s pro- 
posed move was ‘‘related’’ to the Commission’s rule-making 
proceeding in Docket No. 11957 in that the Commission’s 
proposal ‘‘would require the move of the station to within 
about three miles of the proposed move of WNHC-TV by 
Triangle Publications’. (Tr. 104). In Mr. Clipp’s words: 
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‘‘This application—the decision to file this applica- 
tion was made in advance of any proposal of the 
F.C.C. to exchange channels. The fact that the F.C.C. 
proposal specifies that the transmitter location of 
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their proposed Channel 12 would be essentially the 
transmitter location of the proposed Triangle trans- 
mitter, makes the move in conformity with the F.C.C. 
proposal, which I think, therefore, is a desirable situa- 
tion.”’ (Tr. 105). 


Exception No. 11. To the Examiner’s finding (19) that 
‘‘Neither the applicant nor the protestant introduced in 
evidence any profile graph which will show the extent of 
the area which will not be within line of sight from the 
antenna at Mt. Higby and neither party introduced in 
evidence any exhibit designed to show the area or popula- 
tion which would not be within line of sight or the signal 
intensity in such areas’’ on the ground that it implies 
that applicant was under an obligation to establish the 
technical validity of its proposed Mt. Higby site. Such 
implication is both erroneous and unwarranted, for the 
Commission had already found, as a necessary prerequisite 
to its order of October 30, 1957, granting the captioned 
application, that WNHO-TV’s proposed operation from 
the Mt. Higby site would comply with the Commission’s 
technical rules and standards in all respects. Furthermore, 
as even the Examiner noted (2), the Commission had 
specifically imposed on protestant the burden of proceed- 
ing with the introduction of evidence and the burden of 
proof as to all issues. For him to imply now that appli- 
cant was required and failed to introduce profile graphs 
or any other evidence concerning the areas allegedly 
not within line of sight of 
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the proposed Mt. Higby site is highly improper and preju- 
dicial to applicant. 


Exception No. 12. To the Examiner’s finding (20) con- 
cerning possible alternate sites on the ground that the only 
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site involved in this proceeding is the site specified in the 
captioned application, and that evidence of the hypothetical 
sites at Branford and North Madison proposed by protes- 
tant was neither relevant nor material The Examiner’s 
ruling which permitted the introduction of such evidence 
(WWLP Exhibits No’d. 32-41, both inclusive) was clearly 
erroneous as a matter of law, and no comparison of appli- 
cant’s proposed site with either of the two alternate sites 
proposed by protestant may be considered. (Cf. Telrad, 
Inc., 24 FCC 191, 192, 15 RR 64, 67). 


Exception No. 13. To the Examiner’s failure to find 
(721) that the ads which comprised protestant’s Exhibit 
19 contained no reference to television service by WNHC- 
TV to Springfield or to any other part of Massachusetts. 


Exception No. 14. To the Examiner’s finding (22) that 
this type of advertising was ‘‘used by ABC affiliates in 
the Washington, D. C. newspapers and possibly elsewhere 
on the same dates’? as inaccurate. The evidence of record 
establishes clearly and unequivocally that similar ads were 
published in a number of other metropolitan newspapers 
(Tr. 1461-1463), and protestant’s counsel so stipulated. 
(Tr. 1463). 


Exception No. 15. To the Examiner’s failure to find 
(128) that one of the reasons for selecting the sites used 
by Mr. Wetzel for his measurements was ‘‘that he was 
most likely—and I [Mr. R. E. L. Kennedy] agreed with 
him—to get higher signal intensities outside the built-up 
districts of the city [Springfield].”’ (Tr. 1594). 

Exception No. 16. To the Examiner’s failure to find 
(126) that none of the five measuring points within the city 
limits of Springfield was located in the built-up districts 
of Springfield. (Tr. 1594-1595). 
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Exception No. 17. To the Examiner’s finding (27) in 
its entirety on the ground that it is based on incompetent 
testimony and on the further ground that no proper founda- 
tion for the witness’ testimony had been established. (Tr. 
1169-1178). 


Exception No. 18. To the Examiner’s failure to find 
(130) that in each of the Connecticut sites listed, with the 
exception of Bridgeport, the intensity of WNHC-TV’s 
signal from its proposed site will be substantially in excess 
of the 77 dbu principal city signal which WNHC-TV is 
required by the Commission’s rules to place over New 
Haven only; and, further, to the Examiner’s failure to 
find that the reductions in signal intensities in the cities 
specified are immaterial and will result in no discernible 
differences in the quality of the pictures observed on the 
public’s receivers in those areas. 


Exception No. 19. To the Examiner’s failure to find 
(132) that the record is devoid of competent and credible 


evidence concerning 
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the areas which would gain or lose television service as a 
result of the proposed change in WNHC-TV’s facilities. 
Other than the general statement of applicant’s vice- 
president, Mr. Clipp, that WNHC-TV would gain on a 
coverage basis 384,000 people in New England and lose 
780,000 people on Long Island, New York (Tr. 134), there 
is no credible, probative evidence of record with respect 
to this issue. Even protestant conceded that ‘‘precise 
figures as to the total populations which would gain or lose 
service under the proposal were not placed in evidence ...”? 
(WWLP Proposed Findings and Conclusions, 7). Al- 
though protestant’s vice-president and chief engineer, Mr. 
George R. Townsend, testified that a small area in the 
vicinity of New London, Connecticut, would receive its 
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first Grade A signal from the proposed WNHC-TV (‘Tr. 
872, WWLP Ex. No. 5) and, further, that an area of 80 
square miles on the Connecticut-New York state line and 
an area of 383 square miles on Long Island would both lose 
their only Grade A signals because of WNHC-TV’s pro- 
posed move (Tr. 880-881, 1048-1049, WWLP Ex. No. 5), 
his testimony and related exhibits were predicated upon 
so many inaccurate and unwarranted factual assumptions 
as to render such testimony and exhibits completely unre- 
liable and of no probative value. Mr. Townsend’s failure 
to follow established engineering methods and practices 
in conformity with the Commission’s rules for ascertaining 
the precise locations of the pertinent predicted service 
contours of the numerous stations whose signals are present 
in the general area in question effectively precludes 
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any findings of fact under this issue. His free-hand trans- 
position of the contours of some stations from the Com- 
mission’s files to protestant’s exhibits (Tr. 1079-1088) 
and his deliberate omission or disregard of operating 
stations for purely personal or subjective reasons (Tr. 
873-878, 1030-1031, 1033, 1050-1057, 1091) render meaning- 
less protestant’s exhibits 2-6 and 25-41, both inclusive. 
Faced with the burden of proof, it is highly significant that 
the protestant did not—and could not—show that the pro- 
posed move of WNHC-TV’s transmitter site changed the 
service areas in a manner or degree that would be preju- 
dicial to the operation of protestant’s station WWLP. 
Even the Examiner felt compelled to find this evidence 
“‘not complete’’ (134) and to characterize the methods of 
protestant’s engineering witness as ‘‘somewhat unortho- 
dox’’ (135). 


Exception No. 20. To the Examiner’s summary state- 
ments of protestant’s engineer’s contentions and his testi- 
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mony ({1]32 and 33) in lieu of the findings of pertinent facts 
required by §409(b) of the Communications Act of 1934, 
as amended, and §8(b) of the Administrative Procedure 
Act. 


Exception No. 21. To the Examiner’s failure to find 
(135) that protestant’s Exhibits 5 and 6 are incomplete and 
therefore inaccurate in that the pertinent contours of 
five of the seven New York City stations and of Albany’s 
station WIEN (Ch. 10) were not included therein (Tr. 
1030-1033, 1037-1038); and, further, to the Examiner’s 
statement that 
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“*it is not contended that the contours are not shown with 
reasonable accuracy’’ on the ground that it is inaccurate 
and, therefore, misleading. Vigorous objection was taken 
to the accuracy and competency of the exhibits and testi- 
mony of protestant’s engineering witness in general and 


to WWLP Exhibits 2-6, inclusive, in particular. (Tr. 
1030-1038, 1044-1053, 1079-1093). 


Exception No. 22. To the Examiner’s finding (142) on 
the ground that it is incomplete and fails to include the 
service rendered by Boston stations WBZ-TV (Ch. 4) and 
WHDH-TV (Ch. 5), by Providence stations WJAR-TV 
(Ch. 10) and WPRO-TV (Ch. 12), and Albany station 
WTEN (Ch. 10). (WWLP Exhibit No. 6, Tr. 1049-1050). 


Exception No. 23. To the Examiner’s failure to find, 
as requested by Triangle in 713 of its proposed findings of 
fact and quoted at the end of 44 of the Examiner’s find- 
ings, that: ‘‘The net combined Grade B service area of 
WWLP, WRLP and their associated translators covers 
10,345 square miles within which reside 2,075,120 persons. 
(WNHC-TV Exhibit No. 5). This combined service area 
extends from North Haven on the south, to Lebanon, New 
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Hampshire on the north, a distance of approximately 156 
miles. (Tr. 1397, WNHC-TV Exhibit No. 5). About 
90% of the television receivers throughout this area are 
capable of receiving UHF signals. (Tr. 554, 664). In 
the Springfield-Holyoke metropolitan area, UHF set con- 
version is as high as 97.9% of the 133,600 TV 
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homes in the area. (Tr. 1200).’? The mere statement 
that such a finding was requested and not challenged is 
no substitute for the finding of fact required by §409(b) 
of the Communications Act of 1934, as amended, and 
§8(b) of the Administrative Procedure Act. 


Exception No. 24. To the following inaccuracies in the 
Examiner’s finding (50): 


Line 3: ‘‘seventeen’’ should be ‘‘sixteen’’, since Spring- 
field is mentioned separately. 

Line 7: ‘‘twelve’’ should be ‘‘eleven’’. 

Line 9: ‘‘twelve’’ should be ‘‘eleven’’. 

Line 13: ‘‘$261,203.57’’ should be ‘‘$261,866.907’. 


Exception No. 25. To the Examiner’s failure to find 
(150, lines 9-13) that the eleven (not ‘‘twelve’’, cf. Excep- 
tion No, 24 supra) ‘‘cities which will be within the proposed 
new Grade A overlap area’’ are already within WNHC- 
TV’s present Grade B contour. 


Exception No. 26. To the Examiner’s manifestly erro- 
neous finding (50) that ‘‘96% of the income derived by 
Station WWLP from local sales during 1957 was obtained 
from places which for the first time will be within the 
Grade A and Grade B contours of Station WNHC-TV 
when it begins to operate from the Mt. Higby site’’. 
Actually, as protestant’s Exhibit 14 establishes clearly, 
$272,078.70 representing 85.3% of WWLP’s income from 
local sales during 1957 came from twelve communities al- 
ready within the computed Grade A and Grade B contours 


139 


805 


of WNHC-TV operating from its present site on Gaylord 
Mountain. Hartford is already within WNHC-TV’s pres- 
ent computed Grade A contour; and Springfield, West 
Springfield, Westfield, Chicopee, Ludlow, Wilbraham, East 
Longmeadow and Stafford Springs are within WNHC-TV’s 
present computed Grade B contour. (WWLP Exs. 2 and 3). 


Exception No. 27. To the Examiner’s descriptive sum- 
mary of the testimony of protestant’s sales manager (151) 
in lieu of the findings of pertinent and material facts 
required by §409(b) of the Communications Act of 1934, 
as amended, and §8(b) of the Administrative Procedure 
Act. 


Exception No. 28. To the Examiner’s failure to find 
(151) that the decline in protestant’s revenues during the 
late months of 1957 and early 1958 were attributable in 
part to the decline in general economic conditions (Tr. 
1348-1349) and, further, that several of the advertisers 
who had curtailed or cancelled substantial amounts of 
advertising over WWLP during this period were local auto- 
mobile dealers whose sales had declined. (Tr. 617). 


Exception No. 29. To the Examiner’s findings (1152, 53, 
54, 55, 56 and 57) each in its entirety on the grounds that: 
(1) they are based on irrelevant, immaterial and incom- 
petent testimony, and none of the witnesses referred to 
in these findings expressed any interest in or 
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desire to use WNHO-TV’s present or proposed facilities ; 
and (2) they are summaries of testimony rather than find- 
ings of pertinent and material facts as required by §409(b) 
of the Communications Act of 1934, as amended, and §8(b) 
of the Administrative Procedure Act. 
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Exception No. 30. To the Examiner’s failure to com- 
plete his finding ({53) that, ‘‘This firm, however, does not 
plan to advertise on station WTIC-TV, Channel 3, because 
they consider such advertising too costly for the results 
they expect to get’? by including the deponent’s further 
reason that ‘‘in the second place, it doesn’t cover our 
market at all.’’ (Cf. Deposition of Samuel M. Boyd, p. 36). 


Exception No. 31. To the Examiner’s failure to find 
(54) that the general manager of the Coca-Cola Bottling 
Company of Springfield had not been approached by any 
representative of WNHC-TV with reference to advertising 
on that station; and, further, to the Examiner’s failure 
to find that the deponent’s testimony about his company’s 
future actions was so vague and conjectural as to be of 
no probative value. (Cf. Deposition of Frank Adams, 
pp. 10-11). 


Exception No. 32. To the Examiner’s findings (55) on 
the ground that they ignore the Gas Company’s frequent 
use of WWLP for spot saturation campaigns and, there- 
fore, do not correctly reflect the testimony of the deponent. 
(Cf. Deposition of Leonard W. Stone, pp. 39-40, 46). 
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Exception No. 33. To the Examiner’s failure to find 
(157) that the deponent, a local automobile dealer, admitted 
that the decline in response to his advertising was accom- 
panied by a decline in his sales in the fall of 1957 which 
was attributable in part to the overall business picture in 
the area. (Cf. Deposition of Stewart King, pp. 73-74). 


Exception No. 34. To the Examiner’s failure to find 
(157) that the deponent, a local automobile dealer, had 
not considered using comparable time on WNHC-TV be- 
cause “Channel 8 covers a lot of territory that would do me 
no good.’? (Cf. Deposition of Stewart King, pp. 66-67). 
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Exception No. 35. To the failure of the Examiner to 
find (58) that ‘‘Channel 8 being already in use at New 
Haven’’,? Mr. Roger L. Putnam should have known at the 
time he promoted Springfield Television Broadcasting Cor- 
poration that neither the Commission’s rules nor the Sizth 
Report and Order prevented a change of site such as that 
proposed here by WNHC-TV and authorized by the Com- 
mission on October 30, 1957. 


Exception No. 36. To the failure of the Examiner to 
find (759) that the decline in WWLP’s revenues subse- 
quent to November 1957 
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was due in part to decline in general business activity in 
the Springfield area. (Tr. 617, 1348-1349). 


Exception No. 37. To the Examiner’s statements of 
protestant’s ‘‘contentions’’ and ‘‘fears’’ (59) in lieu of 
the findings of material and pertinent facts, as required by 
§409(b) of the Communications Act of 1934, as amended, 
and §8(b) of the Administrative Procedure Act. 


Exception No, 38. To the Examiner’s findings (60) in 
their entirety on the grounds that: (1) they are irrelevant 
and immaterial in that protestant’s inability to induce 
local advertisers to switch to WWLP from its local com- 
petitor WHYN-TV is in no way related or attributable 
to WNHC-TV’s present or proposed operation, and the 
finding completely ignores the possibility that local adver- 
tisers preferred WHYN-TV’s local and network (CBS) 
programs to WWLP’s local and network (NBC) programs; 
(2) the finding completely ignores the fact that protes- 
tant’s total revenues for 1957 were in excess of one million 
dollars (cf. Examiner’s Findings of Fact, §48) and that 
the one public service program which WWLP ‘‘has already 


2 Springfield Television Broadcasting Corp. et al. v. FCC, 17 RR 2059, 2061, 
decided June 19, 1958. 
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been forced’? to drop was replaced by a sponsored com- 
mercial program (Tr. 689); and (3) they are mere sum- 
maries of testimony and not the findings of pertinent and 
material facts required by §409(b) of the Communications 
Act of 1934, as amended, and §8(b) of the Administrative 
Procedure Act. 
809 

Exception No, 39. To the Examiner’s failure to find 
concerning WNHC-TV’s local programming (66) that: 
(1) certain areas of Connecticut are dependent upon 
WNHC-TV for their only local (ie. from Connecticut 
sources) program service, and the station has always 
recognized its responsibility to serve them (Tr. 1444-1445) ; 
(2) WNHC-TV received the National Safety Council’s 
public interest award for 1957 and, also, the Alfred P. 
Sloan Award for its program ‘‘Hitch Horse Sense to Horse 
Power’’, a specially created series of five, fifteen and 
thirty-minute programs produced in conjunction with the 
Governor of Connecticut, the mayors of virtually every 
city in the state, school superintendents, police officials, 
civic organizations, ete.; (3) among WNHC-TV’s locally 
originated programs is ‘‘University of the Air’’, a twenty- 
five minute program, Mondays through Fridays, which 
consists of kinescopes of educational programs produced 
by Triangle in cooperation with eighteen or nineteen col- 
leges and universities in the Middle Atlantic States and 
previously broadcast in the Philadelphia area for six or 
seven years by Triangle’s station WFIL-TV; and (4) 
WNHC-TV carries, also, a series of weekly teen age dis- 
cussion programs in conjunction with the Catholic Youth 
Organization, the New Haven Council of Churches and the 
Jewish Community Center. (Tr. 124-128, 1446-1456). 


Exception No. 40. To the Examiner’s finding ({67) 
concerning the cost and availability of motion picture 
films in its entirety on the 
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grounds that: (1) it is based entirely on correspondence 
between protestant and third persons and, therefore, con- 
stituted hearsay evidence which was improperly admitted 
over Triangle’s objection; and (2) the only testimony and 
exhibits upon which the finding is predicated were incom- 
petent, immaterial and irrelevant and, therefore, not prop- 
erly admissible. (Tr. 714-728). 


Exception No. 41. To the Examiner’s failure to find 
(167) that WNHC-TV, because it does not presume to 
serve Springfield, Massachusetts, has already made it 
possible for protestant to obtain for WWLP broadcast 
rights to 570-odd feature motion picture films, despite 
WNHC-TV’s right to their exclusive use within its pre- 
dicted Grade B contour which presently encompasses 
Springfield. (Tr. 128-129). 


Exception No, 42. To the Examiner’s findings ({69-75, 
incl.) in their entirety on the ground that there is no 
probative or properly admissible evidence of record that 
establishes the relevancy or materiality to this proceeding 
of the history of the five named UHF stations. There is 
no evidence of record that the locations, operations or other 
circumstances of the five named stations are in the least 
bit comparable to that involved in this proceeding. In 
the absence of a proper predicate for such testimony, the 
Examiner’s admission of the testimony and the exhibits 
concerning the defunct UHF stations and his reliance 
upon such evidence were both improper and erroneous. 
The facts and circumstances varied 
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widely in each case, but in no case were the facts and 
circumstances comparable to those in the case at bar. 
(Tr. 298-303, 354-359, 382-383, 394, 418-420, 428-429, 432-435, 
1347-1348). 
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Exception No, 48. To the Examiner’s finding (75) on 
the ground that the incorporation of a mere statistical 
analysis is meaningless; and its incorporation without 
reference to the fact that protestant’s Exhibit 44 was 
completely devoid of basic factual information concerning 
the facilities, locations, channel assignments to communi- 
ties involved, mileage separations, network affiliations and 
termination dates thereof, is incomplete, irrelevant, mis- 
leading, prejudicial and, therefore, erroneous. (Tr. 1238- 
1249). 


Exception No. 44. To the Examiner’s admission of 
WWLP Exhibit 45 on the ground that it is completely 
irrelevant and immaterial to any of the issues in this 
proceeding (Tr. 1301-1304); and, further, to the Exam- 
iner’s finding (74) predicated on such Exhibit 45 on the 
ground that, in the absence of detailed statements of the 
circumstances involved in each of the cases referred to 
therein, which establishes its comparability to the instant 
case, the finding is irrelevant, incomplete, misleading, prej- 
udicial and, therefore, erroneous. (See Exception No. 
43, supra). 
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ConcLusions 


Exception No. 45. To the Examiner’s failure to conclude 
(12) that WNHC-TV’s locally originated programs provide 
a well-rounded service that is designed for and now does 
in fact and in the future will fully meet the social, civic and 
cultural needs of the areas that it serves and expects 
to serve. The number and quality of public service pro- 
grams broadcast by WNHC-TV improved substantially 
after Triangle acquired the station in August 1956, and 
the additions to the station’s program service that are 
currently scheduled assure continuing improvement in 
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the station’s service to its public in the New Haven area 
and throughout the State of Connecticut. 


Exception No. 46. To the Examiner’s failure to conclude 
(13) that the probative evidence of record establishes 
affirmatively that WNHC-TV’s operation from its pro- 
posed Mt. Higby site is fully consistent with the terms 
of §3.607 of the Commission’s rules, §307(b) of the Com- 
munications Act of 1934, as amended, and the principles 
upon which the assignment of television broadcast channels 
has been made by the Commission. 


Exception No. 47. To paragraph 4 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is rather merely repetitious 
of his findings of fact (8) and subject to the same 
deficiencies. (Cf. Exception No. 1). 
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Exception No. 48. To the Examiner’s failure to include 
in his conclusion ({7) the statement that the 780,000 people 
in the area southwest of New Haven who are expected 
to lose Grade B service from WNHC-TV as a result of 
the proposed move all receive service and will continue 
to receive service from the seven nearer New York City 
television stations, including the ABC Network’s key sta- 
tion WABC-TV, which carries a full schedule of ABC 
television programs. (Cf. Exception No. 19, supra; Tri- 
angle’s Proposed Findings of Fact, 19 and 11, Tr. 133-134). 


Exception No. 49. To paragraph 8 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is rather a repetition of certain 
findings of fact (22), and therefore subject to the same 
deficiencies. (Cf. Exception No. 14). 


Exception No. 50. To paragraph 10 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
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contains no conclusions but is merely a repetition of cer- 
tain findings of fact (138) and therefore superfluous. 


Exception No. 51. To paragraph 11 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely a repetition of certain 
findings of fact (138) and therefore superfluous. 


Exception No. 52. To the Examiner’s failure to conclude 
(12) that WNHC-TV’s proposed move will tend to im- 
prove the opportunity for 


814 


effective competition among the three nationwide networks, 
in that the elimination of the present overlap of the 
service areas of WABC-TV, New York, and WNHC-TV, 
New Haven, will enable the ABC television network to 
compete with its NBC and CBS counterparts on a more 
nearly equal basis in this area; and, further, that this 
development of competition among the networks is in the 
public interest and is one of the stated objectives of the 
Commission’s Second Report on Deintermizture, 13 BR 
1571, 1572, 


Exception No. 53. To paragraph 13 of the Examiner’s 
conclusions on the grounds that it is purely conjectural, 
is not a conclusion and is not supported by any probative 
evidence of record. 


Exception No. 54. To paragraph 14 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely a repetition of certain 
of his prior findings of fact (43 and 44) and therefore 
subject to the same deficiencies. (Cf. Exception No. 23). 


Exception No. 55. To paragraph 15 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely a summary of his 


147 


prior findings of fact under the caption ‘‘WWLP Local 
Programming’’ (63-65) and therefore superfluous. 


Exception No. 56. To paragraph 16 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely a repetition of certain 
of his prior findings of fact (1139, 47, 51) and 
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therefore subject to the same deficiencies. (Cf. Exceptions 
No’d. 27, 28). 


Exception No. 57. To paragraph 17 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely repetitious of his 
findings of fact (150) and therefore subject to the same 
deficiencies. (Cf. Exceptions No’d. 24, 25, 26). 

Exception No. 58. To paragraph 18 of the Examiner’s 
conelusions on the grounds that it is not a conclusion and 
contains no conclusions but is merely repetitious of his 


earlier findings of fact (1138, 48, 59) and therefore subject 
to the same deficiencies. (Cf. Exceptions No’d. 36, 37). 


Exception No. 59. To the last sentence of paragraph 
18 of the Examiner’s conclusions on the ground that the 
conclusion is contrary to the probative evidence of record 
and ignores the fact that the ‘‘wasteful duplication’’ of 
ABC programs on WNHC-TV and WABC-TV covers the 
entire ABC-TV network schedule, which is in striking 
contrast to the duplication of the only four hours of ABC 
programs carried on a deferred basis by protestant’s sta- 
tion WWLP. 


Exception No. 60. To paragraph 19 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely repetitious of early 
findings by the Examiner ({167) and therefore subject to 
the same deficiencies. (Cf. Exceptions No’d. 40, 41). 
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Exception No. 61. To paragraph 20 of the Examiner’s 
conclusions on the grounds that it is not a conclusion and 
contains no conclusions 
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but is merely in part a repetition of his prior findings 
of fact (152-59, incl.) and in part sheer conjecture and 
speculation. 


Exception No. 62. To the Examiner’s conclusion ({21) 
that ‘‘the dilution of its viewing audience and the loss of 
its advertising support is due, in part at least, to the 
fact that station WWLP is a UHF station whereas station 
WTIC-TV and station WNHC-TV are VHF stations’’ on 
the ground that it is contrary to the probative evidence of 
record and completely ignores the fact that the operation 
of WNHC-TV antedates the operation of WWLP by almost 
five years. Such dilution as there may have been must 
necessarily have been a dilution of WNHC-TV’s audience 


and not of WWLP! Certainly, there can be no ‘“‘dilution 
of its [WWLP] viewing audience’”’ which is attributable 
to WNHC-TV’s proposed but not yet effected move. 


Exception No, 63. To the Examiner’s conclusion (122) 
“That the ease in tuning in a television receiver gives a 
VHF station a tremendous advantage over a UHF station 
is evidenced by the fact that in the Connecticut River 
Valley in the areas in which substantially all of the sets 
can receive UHF signals, the VHF station asks and the 
advertiser pays a higher hourly rate’’ on the ground that 
it is based upon an erroneous premise and, furthermore 
is an obvious non sequitur. Insofar as the last sentence 
of that paragraph is concerned, it, too, is based upon a 
false premise and constitutes an obvious non sequitur, 
since the Examiner chooses to ignore completely the effect 
that differences in areas and populations served have upon 
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stations’ hourly rates. 


Exception No. 64. To paragraph 23 of the Examiner’s 
conclusions on the ground that it is not a conclusion and 
contains no conclusions but is merely a repetition of some 
of his prior findings of fact (69-75) which findings are 
not only irrelevant but also are predicated upon evidence 
that is clearly inadmissible. (Cf. Exceptions No’d. 42, 
43, 44). 


Exception No, 65. To the Examiner’s conclusion (124) 
that ‘‘The move of the transmitter of Station WNHC-TV 
from Gaylord Mountain to Mt. Higby will affect adversely 
the ability of Station WWLP to compete effectively in the 
Connecticut River Valley and will jeopardize, in part at 
least, the continuation of the public service programming 
which Station WWLP now offers’’ on the ground that 
it is contrary to the probative evidence of record and is 
based almost completely upon conjecture and speculation. 


Exception No, 66. To the Examiner’s conclusion (25) 
that ‘‘ Advertisers in the Springfield area are now using the 
facilities of the two VHF stations [WTIC-TV, Hartford 
and WNHC-TV, New Haven] and will use them to a greater 
extent in the future’? on the ground that there is no 
probative evidence of record upon which such a conclusion 
may be predicated. 
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Exception No. 67. To the Examiner’s failure to conclude 
further (128) that in granting the captioned application 
on October 30, 1957, the Commission found—as it is re- 
quired to do by statute—that the proposed operation of 
WNHOC-TV from the Mt. Higby site would be in the public 
interest. 
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Exception No. 68. To the failure of the Examiner to 
conclude that in none of the major cities in Connecticut 
wherein there will be a reduction in intensity of WNHC- 
TV’s signal the reductions in signal intensities would be 
immaterial and would result in no discernible difference 
in the quality of the pictures observed on the viewing 
public’s television receivers in the affected areas. 


Exception No. 69. To the failure of the Examiner to 
conclude that upon the basis of the credible and relevant 
probative evidence of record the public interest will be 
better served by allowing the proposed move of WNHC- 
TV in that: (1) WNHC-TV’s local programs and the bulk 
of the ABC network programs will become available for 
the first time to an estimated 384,000 people in New Eng- 
land without depriving any area of its only Grade B signal; 
(2) some of the wasteful duplication of coverage that pres- 
ently exists between WNHC-TV, New Haven, and WABC- 
TV, New York, will be eliminated, thereby improving the 
respective competitive positions of both WNHC-TV and 
the ABC-TV network; and (3) the potential hazard to air 
navigation will be lessened through the 
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expected common use of Mt. Higby for sites by WNHO-TV 
and NBO’s station WNBC. 


Exception No, 70. To the failure of the Examiner to 
conclude that protestant has failed to sustain its burden 
of proof with respect to Issue No. 3. 


Exception No, 71. To the failure of the Examiner to 
conclude that protestant has failed to sustain its burden 
of proof with respect to Issue No. 4. 


Exception No. 72. To the failure of the Examiner to 
conclude without qualification that protestant has failed 
to sustain its burden of proof with respect to Issue No. 5. 
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Exception No. 73. To the failure of the Examiner to 
conclude without qualification that protestant has failed 
to sustain its burden of proof with respect to Issue No. 6. 


Exception No, 74. To the failure of the Examiner to 
conclude without qualification that protestant has failed 
to sustain its burden of proof with respect to Issue No. 7. 


Respectfully submitted, 
Trance Pustications, Inc. 
(Radio and Television Division) 


By Morton H. Winer 
Morton H. Wilner 


Pamir Bercson 
Philip Bergson 


Its Attorneys 


Lyon, Winer & Bercson 
700 Wyatt Building 
Washington 5, D. C. 


August 1, 1958 


Letter Triangle (Clipp) to FCC (Doerfer), Feb. 20, 1959 
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TRIANGLE PUBLICATIONS, INC. 
46th and Market Streets, Philadelphia 39, Pa. 
EVergreen 2-4700 


February 20, 1959 


Honorable John C. Doerfer, Chairman 
Federal Communications Commission 
Washington 25, D. C. 


Re: Docket No. 12275 
File No. BPCT-2381 


My dear Mr. Chairman: 


I should like to call to the attention of you and your 
colleagues the following situation which, I am sure, you 
will desire to correct immediately. 


On October 30, 1957, the Commission granted without a 
hearing our application to change the antenna site and to 
make certain other changes in the facilities of station 
WNHC-TV, New Haven Connecticut. A protest against 
this grant was filed on December 2, 1957, by the licensee 
of station WWLP, Springfield, Massachusetts ; and by order 
dated December 26, 1957, the Commission granted the 
protest and stayed the effective date of our construction 
permit. Hearings were held during February, March and 
April 1958; the hearing examiner’s initial decision was 
released on July 2; and exceptions and replies thereto were 
duly filed on or before August 8, 1958. 


More than six months have passed since the parties filed 
their replies to exceptions on August 8, and almost sixteen 
months have elapsed since our application was originally 
granted on October 30, 1957, yet as of today no date has 
been set for oral argument. 
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Undoubtedly, because of the press of other Commission 
business, neither you nor your fellow Commissioners are 
aware of this particular situation. Consequently, I am 
taking the liberty of bringing this matter to your attention 
in the hope that, pursuant to the terms of Paragraph 309(c) 
requiring that the determination of protest cases be ex- 
pedited, the Commission will schedule the exceptions in 
this proceeding for oral argument at an early date. 


Copies of this letter are being sent to protestant’s coun- 
sel. I am enclosing additional copies for distribution to 
your fellow Commissioners should you desire to make 
such distribution. 


Sincerely yours, 


Rocer Curp 
Roger W. Clipp 
Vice-President 
Triangle Publications, Inc. 
(Radio and Television Division) 


ec: Seymour M. Chase, Esq. 


Reply to Foregoing, Feb. 25, 1959 
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FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. c. 


February 25, 1959 


Mr. Roger W. Clipp 
Vice President 
Triangle Publications, Inc, 
46th and Market Streets 
Philadelphia 39, Pennsylvania 
Re: Docket No. 12275 
Dear Sir: 


In response to your question under date of February 20, 
1959, please be advised that oral argument may be sched- 
uled sometime during the first week in April. 


The reasons for the delay are the difficult technical 


and engineering problems involved, which are presently 
being summarized by the Office of Opinions and Review. 


Yours truly, 


Joun C. Dorrrer 
Chairman 
ee Morton H. Wilner, Esq. 
Seymour M. Chase, Esq. 
1103 
Request to Take Official Notice 
1. Triangle Publications, Inc. (Radio and Television Di- 
vision), licensee of station WNHC-TV, applicant in the 
captioned matter, (hereinafter referred to as WNHC-TV) 
hereby requests this Commission to take official notice 
of its records with respect to the following applications 
and, without limitation, their entire contents, as filed by 
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protestant subsequent to the holding of the evidentiary 
hearing in this protest case: 


(1) The applications filed on July 2, 1959 pursuant 
to a purchase agreement dated June 22, 1959 looking 
toward the voluntary transfer of control of The New 
Britain Broadcasting Company, permittee of television 
station WNBC, Hartford-New Britain, and the assign- 
ment of the subject construction permit to Connecticut 
Television, Inc., a corporation in which protestant owns 
a 3314% interest and for which protestant’s two prin- 
cipal officers and stockholders will hold responsible 
positions as first vice president (William L. Putnam) 
and members of the board of directors (Roger Putnam 
and William L. Putnam) (FCC Files No’d BTC-3174, 
BAPCT-270). 


(2) The application filed by protestant on September 
5, 1958 pursuant to which protestant operates television 
station WWOR, Worcester, Massachusetts. (FCC File 
No. BALCT-75). 
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(3) The applications filed on November 20, 1958 
and December 11, 1958, respectively, pursuant to which 
protestant is now the authorized operator of translator 
stations in Athol, Massachusetts (W74AB) and Pitts- 
field, Massachusetts (W74AF). (FCC Files No’d 
BPTT-300 and BPTT-316). 


2. WNHC-TV does not request the Commission to take 
official notice of protestant’s acquisitions, whether effected 
or contemplated, but rather is limiting its request at this 
time to the taking of official notice of the filing and content 
of the said applications, with particular reference to the 
language, representations and allegations therein. The 
relevancy of the matters of which the Commission is asked 
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to take official notice is manifest, for these applications 
demonstrate conclusively that protestant’s sworn allega- 
tions in its protest in the captioned proceeding were pal- 
pably false and designed solely for the purpose of pro- 
tecting and furthering protestant’s private interests at 
the expense of the public in the general area, and further 
that protestant was fully aware of this at that time. These 
applications establish that protestant never had standing 
to protest the subject application. In addition, protes- 
tant’s applications and representations therein are deter- 
minative on the merits of the issues before the Commission 
in this proceeding for they destroy once and for all pro- 
testant’s baseless speculations as to the purported inability 
of UHF stations to compete effectively in this area. WNHC- 
TV believes that a dispassionate review of the extensive 
hearing record in this case will reveal clearly that protes- 
tant failed to sustain its burden of proof as to alleged 
economic injury—the very heart and foundation of 
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its case—and submits now that these subsequent repre- 
sentations and plans of protestant will confirm the estab- 
lished evidence of record.1_ Thus, the instant request is 
fully in accord with established Commission practice which 
permits the taking of official notice at any time in a pro- 
ceeding prior to the issuance of a final decision and, indeed, 
requires that official notice be taken where the facts to 
be noticed cannot be contradicted and are decisive of the 
issues in the proceeding. [W. Wright Esch (WMFJ), 


1 More than 2,800,000 persons reside within the Grade A contours of protest- 
ant’s television stations WWLP, WRLP, WWOR and its proposed station 
WNEC-TV; the area so covered by a Grade A signal extends over 130 miles 
from southern Vermont and New Hampshire through Massachusetts and Con- 
necticut (including New Haven). [See attached map prepared by Kear & 
Kennedy which shows the predicted Grade A contours of television stations, 
WWLP, WRLP, WWOR and WNBC]. 
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14 RR 1159 (1957); W. Wright Esch (WESH-TV), 14 
RR 1165 (1957) ; affirmed by the Court of Appeals for the 
District of Columbia Circuit in a per curiam decision, 
Granik and Cook v. FCC, 252 F. 2d 822, 16 RR 2038 (1958)]. 
Official notice is mandatory for as the Commission itself 
noted in the Esch case ‘‘. . . the Commission can not blind 
itself to realities which, as in the present case, are a proper 
subject for its official notice and which go to the basis of 
the controversy before it.”? [W. Wright Esch (WMFJ), 
14 RR 1159, 1162 (1957). 


3. WNHC-TV submits that the Commission’s original 
finding that the protestant was a party in interest was 
erroneous per se. But, 
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even assuming arguendo that protestant was a party in 
interest at that time (which WNHC-TV denies) the filing 
of protestant’s applications and the representations con- 


tained therein when compared with its original sworn alle- 
gations of impending economic disaster strip protestant 
of all semblance of a party in interest. The Commission, 
albeit erroneously, felt constrained to designate this appli- 
cation for a §309(c) protest hearing solely upon protestant’s 
sworn allegations. At that time, protestant resorted to 
fanciful speculations of economic calamity which protes- 
tant knew or must have known were without foundation in 
fact—all to delay WNHC-TV’s transmitter relocation to 
a new site still some 38.7 miles from Springfield. Pro- 
testant alleged under oath ‘‘with UHF already weakened in 
the Valley by the Channel 3 action, the proposed change in 
site of WNHC-TV will be a further and perhaps fatal 
blow.” ({5, p. 6 of Protest filed December 2, 1957). And 
on December 19, 1957 (again under oath) protestant con- 
tinued its wild charges by asserting ‘‘the damage which the 
WNHC-TV move can do to WWLP transcends mere eco- 
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nomic injury—it contains all the elements which can drive 
WWLHP into extinction, and this is no exaggeration.” 
(15, p. 2 of Reply filed December 17, 1957). Protestant’s 
subsequent applications belie these sworn allegations. It 
would be contrary to common experience for any rational 
man to invest wittingly his capital and profits in additional 
UHF ventures in this area if he honestly believed that 
UHF would be driven 
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into extinction in the future by the relocation of the WNHC- 
TV transmitter site. Yet protestant filed its applications 
for the Worcester station, the Athol and Pittsfield trans- 
lator stations, and even entered into a contract for the 
purchase of WNBC, the Hartford-New Britain television 
station not only prior to the issuance of a final decision 
in this protest case, but, indeed, in the face of a decision 
by the hearing examiner adverse to the protestant approv- 
ing the new location? Protestant’s allegations in its 


original documents were purely and simply misrepresenta- 
tions, for protestant knew, as now confirmed by its appli- 
cations, that it had sufficient resources to improve and 
expand upon its already strong competitive position in 


2Some 4 months after the examiner’s initial decision, William Putnam, 
protestant’s president, in a letter to the Editor of Broadcasting stated ‘‘His 
statement to the effect that a UHF station in that area ‘cannot long continue’ 
if VHF is permitted in the Hartford area is pure hogwash. To set the 
record straight as a UHF operator in the Springfield-Holyoke area, I would 
like to say that despite the many setbacks UHF has suffered, it still is far 
from being dead. And I can assure you that if I felt that WWLP could not 
survive VHF competition from Hartford, I would not have added another 
station, WRLP, nor the two translator stations we operate in northwestern 
New England, nor would I have revived WWOR in Worcester. 

That fact that Springfield Television Broadcasting Corp. will gross more 
than $1 million in sales for the second year in a row should be ample evi- 
dence that we have provided and can continue to provide successful competition 
to VHF stations in our market.’’ [Broadcasting Magazine, October 27, 1958 
issue, p. 22]. 
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this area, notwithstanding the relocation of the WNHC-TV 
transmitter site. The testimony of record clearly showed 
this and under 
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all the circumstances it is manifest that protestant never 
had standing in this case and the Commission should now 
so rule. Further, such a ruling will benefit the public 
immeasurably for it will deter those who might seek to 
gain standing as a §309(c) protestant only through the 
fabrication of deceptive allegations of economic injury from 
abusing and cluttering the Commission’s processes. Let 
the Commission now establish the caveat that a protestant’s 
subsequent applications and representations can be used 
to reveal the falsity of his original allegations of economic 
injury and that such conduct will be taken into considera- 
tion in passing on protestant’s qualifications as a licensee. 
Perhaps then a party will give more sober thought to 
filing protests to further his own selfish interest. Here 
the protestant has been permitted to use the §309(c) 
procedure as a shield to protect itself against lawful com- 
petition while at the same time advancing its own competi- 
tive position—all at the expense of denying WNHC-TV’s 
and ABC’s programs to more people in Connecticut. Ap- 
plicant submits that this represents a clear perversion of 
the provisions of §309(c) and the intent of Congress, and, 
further, that protestant’s actions are in direct violation of 
one of the fundamental purposes of the Communications 
Act—to leave competition in the business of broadcasting 
where Congress found it [FCC v. Sanders Bros., 309 U.S. 
470, 475 (1940)]. 


4. In paragraph 9 of the Commission’s hearing order 
released on December 26, 1957 in this protest docket the 
Commission in substance divided the issues into two 
categories : 
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‘*(a) the competitive injury which protestant as well 
as other UHF stations in the Connecticut Valley al- 
legedly will suffer as a result of the grant of Triangle’s 
subject modification application and 


(b) the plans and intentions of Triangle with respect 
to the community or communities its station will seek 
to serve and be identified with under the modified 
operation.’’ 


With respect to those issues dealing with competitive injury 
the Commission stated in paragraph 9 of its hearing order 
“‘the protestant’s position is that it has experienced a loss 
of advertising revenues resulting from the recently added 
competition of a VHF station (WTIC-TV) on Channel 3 
at Hartford, Connecticut, and that the proposed move of 
WNHC-TV closer to Springfield will produce further loss 
of income perhaps fatal to protestant’s station and the 
other UHF stations in the Connecticut Valley.’’ Yet, pro- 
testant in its recent applications reported net profits for 
the four month period ending April 30, 1958 at $5,862.82 
and net profits for the three month period ending March 
31, 1959 at $49,003.92 [Exhibit No. 6A of application filed 
September 5, 1958 for the acquisition of WWOR (FCC File 
No. BALCT-75) ; Exhibit II-8 of application filed July 2, 
1959 for the acquisition of WNBO (FCC File No. BTC- 
3174)]. Moreover, in each of these applications protestant 
makes a showing of financial responsibility for the owner- 
ship and operation of the stations. For example, in Ex- 
hibit 6 to its application for the acquisition of WWOR 
protestant stated ‘‘Moreover, WWLP and WRLP are 
operating at a profit and, in addition, have substantial 
cash throw-off available from depreciation.’? The repeti- 
tive representations in protestant’s recent 
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applications establish that it knew it always had the full 
and complete ability to compete effectively. 
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5. With respect to those issues concerning the plans 
and intentions of WNHC-TV, the Commission noted, again 
in paragraph 9 of its hearing order, that protestant’s 
thesis was ‘‘. . . the apparent effect of the WNHC-TV 
proposed move is to place WNHC-TV in position to straddle 
the Hartford-New Haven communities and to assert com- 
plete coverage of the Connecticut Valley.’? The evidence 
of record, however, showed that WNHC-TV’s move was 
designed for the improvement of its service to more people 
in the State of Connecticut. 


For the foregoing reasons applicant respectfully requests 
that official notice be taken of the Commission’s records 
with respect to protestant’s applications and their contents, 
as enumerated in paragraph 1 hereinabove. Applicant fur- 
ther requests that the Commission, after taking said official 
notice, weigh protestant’s subsequent applications and 
representations contained therein against the sworn allega- 
tions in the original protest, review the extensive evidence 
of record which confirms that the captioned application is 


in the public interest, and issue a final decision dismissing 
the WWLP protest. 


Respectfully submitted, 


Trance Pustications, Ine. 
(Radio and Television Division) 


By Morron H. WityER 
Morton H. Wilner 


By Puur Bercson 
Philip Bergson 


Lyon, Winer & BrEcson 
700 Wyatt Building 
Washington, D. C. 


July 15, 1959 
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Request by Triangle Publications, Inc. (WNHC-TV) 
to Take Official Notice 


1. The subject proceeding is based upon a §309(c) ‘‘eco- 
nomic injury’’ protest filed on December 2, 1957 by Spring- 
field Television Broadcasting Corporation (hereinafter 
called ‘‘protestant’’) against the Commission’s grant of 
an application submitted by WNHC-TV to change its 
transmitter location from a site 50 miles from Springfield 
to a new site some 38.7 miles from Springfield. On Decem- 
ber 26, 1957, the Commission designated the subject appli- 
eation for a protest hearing and postponed the effective 
date of its grant. A hearing on this protest was held and 
on July 1, 1959, the Commission directed preparation of 
a document looking toward granting the protest and revers- 
ing the Hearing Examiner’s initial decision released on 
July 2, 1958. More than two full years have elapsed since 
the hearing record was closed on April 11, 1958, yet the 
Commission’s opinion and final order has not been issued 
to date in what Congress decreed should be an expedited 
proceeding.* 
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2. On July 2, 1959 applications were filed looking toward 
the protestant’s acquisition of a one-third interest in 
WNBC (now WHNB-TV), New Britain, Connectient, (FCC 
Files No’d. BTC 3174, BAPCT 270). On July 15, 1959, 
WNHC-TV requested the Commission to take official notice 
of these applications. However, on August 20, 1959, after 
receipt of a McFarland letter which referred to the overlap 
between protestant’s interest and WNBC, these applica- 
tions were amended to reflect the protestant’s withdrawal 


1 Judicial appeals or petitions for reconsideration can be filed only after 
receipt of the Commission’s opinion and final order. 
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with an option to protestant to subsequently re-acquire this 
one-third interest. On May 12, 1960, the protestant filed 
an application (BTC-3449) which advised the Commission 
of the exercise by protestant of this option and sought 
Commission consent for protestant’s acquisition of a one- 
third interest in WHNB-TV (formerly WNBC) New 
Britain, Connecticut. 


3. For the reasons fully stated in its ‘‘Request To Take 
Official Notice’? filed on July 15, 1959 in the subject docket, 
which filing is incorporated herein by reference, WNHC- 
TV requests the Commission to take official notice of its 
records with respect to application BTC-3449 and its 
entire contents. Request for official notice is limited at 
this time to the filing and contents of said application with 
particular reference to the language, representations and 
allegations therein. 


Respectfully submitted, 


TRIANGLE Pustications, Inc. 
(Radio and Television Division) 


By Morroy H. Wier 
Morton H. Wilner 


Lyon, Witwer & Begcson 
700 Wyatt Building 
Washington 5, D. C. 


June 21, 1960 
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Memorandum Opinion and Order 


By the Commission: Commissioners Craven and King not 
participating. 


1. The Commission has before it three sets of pleadings 
related to the modification application of Triangle Publi- 
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cations, Inc., licensee of WNHC-TV, Channel 8, New Haven, 
Connecticut, wherein it seeks to move its transmitter loca- 
tion. Such modification application was originally granted 
without hearing (October 30, 1957) but such grant was 
protested by Springfield Television Broadcasting Corpora- 
tion, licensee of television station WWLP, Channel 22, 
Springfield, Massachusetts, pursuant to Section 309(c) of 
the Act. By a decision released simultaneously herewith 
we have granted the protest of WWLP and have denied the 
modification application of WNHC-TV. 


2. The first set of pleadings to be considered grow out 
of a ‘‘Petition to Withhold Action” filed May 15, 1959, 
by protestant Springfield wherein it requests the Commis- 
sion to withhold its decision on WNHC-TV’s requested 
move in order that such matter may be considered together 
with any plans the Commission may have regarding VHF 
drop-ins in the Connecticut River Valley. In light of 
our decision (released simultaneously herewith) to deny 


Triangle’s modification application, subject petition is 
moot. The pleadings described, supra, therefore will be 
dismissed. 


3. The second set of pleadings under consideration 
herein stem from a ‘‘Request to Take Official Notice’’ filed 
by applicant July 15, 1959. In these pleadings, it requests 
that we take official notice of certain applications of Spring- 
field filed subsequent to the protest herein in connection 
with its proposed acquisition of a one-third ownership in 
TV station WNBC in Hartford-New Britain, Connecticut; 
its acquisition of TV station WWOR in Worcester, Massa- 
chusetts; and its construction and operation of translator 
stations in Athol and Pittsfield, Massachusetts. It also 
requests that we compare representations contained in 
these applications against those in Springfield’s protest, 
that we determine that Springfield was never a party 
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in interest, and that we issue a final decision dismissing 
Springfield’s protest. By a ‘‘Motion to Dismiss’’ filed 
July 27, 1959, Springfield moves to dismiss Triangle’s 
pleading as improper, untimely, frivolous and capricious, 
declaring that Triangle’s request that we reverse our 
determination of Springfield’s standing to protest because 
of occurrences 10 to 18 months thereafter is an untimely 
petition for reconsideration of such original determination, 
and further declaring that the matters of which official 
notice is requested are 


1142 


neither relevant nor material to the original determination 
that protestant was a party in interest or to the final deci- 
sion herein. 


4. Triangle’s ‘“Request To Take Official Notice’’ is with- 
out merit and accordingly will be denied. Such ‘‘request’’ 
seeks reconsideration of our determination that protestant 
is a party in interest and as such it is untimely filed. 
The authority cited by applicant to support its conten- 
tion that we may take official notice of matters of this 
type—W. Wright Esch (WMFJ), 14 RR 1159 (1957)—in- 
volved extraordinary circumstances and is inapposite to 
this proceeding. Applicant’s ‘‘request”’, in addition to 
being an untimely effort to reopen the record requests us 
to take official notice of matters irrelevant to the instant 
proceeding. Our obligation is to reach a decision upon 
the record and applicant may not in this manner raise 
matters occurring long after the closing thereof. 


5. The third set of pleadings under consideration are 
concerned with a second request to take official notice, filed 
by applicant Triangle on June 21, 1960. In this second 
“request”? Triangle asks that official notice be taken of 
a further application filed by Springfield which is related 
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to one of the applications described in paragraph 4, supra. 
This ‘‘request’’ will be denied for the same reasons. 


Accorptnety, Ir Is OrpEREp, This 27th day of July, 1960, 
That the ‘‘Petition to Withhold Action’’ filed May 15, 1959, 
by protestant Is Dismissep as moot; that the ‘‘Request To 
Take Official Notice’’ filed July 15, 1959, by applicant Is 
DenzEp; and that the ‘‘Request by Triangle Publications, 
Inc. (WNHO-TV) To Take Official Notice’’ filed June 21, 
1960 by applicant Is Denmp. 


Fepera, Communications ComMIssIon 


Ben F. Warie 
Acting Secretary 


Released: August 2, 1960 


—— 
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Springfield’s Application to Acquire WWOR-TV, 
Worcester, Mass. 


EXHIBIT 6 
Frvancta, Conprrion 


Attached are the following balance sheets, all as of April 
30, 1958: 


(1) Springfield Television Broadcasting Corporation. 
(Exhibit 6A) 


(2) Consolidated statement of two companies (see Ex- 
hibit 4) after giving effect to the agreement of 
merger. (Exhibit 6B) 


It is to be noted that the consolidated statement shows 
the current liabilities as exceeding the current assets. 
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Though carried as a current liability, the $113,000 bank 
loan is an open line of credit and, in reality, a long term 
loan. Further, as shown by the copy of letter dated July 8, 
1958 from RCA (Exhibit 6C), a compromise arrangement 
has been worked out under which $62,665.85 of the RCA 
indebtedness will be forgiven as to principal and interest, 
provided the other installments are paid when due. More- 
over, WWLP and WRLP are operating at a profit and, in 
addition, have substantial cash throw-off available from 
depreciation. 


1186 


EXHIBIT 6A 
SPRINGFIELD TELEVISION BROADCASTING CORPORATION 
ASSETS 
As of April 30, 1958 
Current Assets: $ 11,056.94 


Cash in Bank and on Hand 
Accounts Receivable: 


Customers 136,790.50 
Others 4,087.24 140,877.74 


Total Current Assets 151,934.68 
Fixed Assets: 
Net Book 
Cost Reserve Value 


Building & Improvements 170,579.30 28,399.30 142,180.00 
Technical Equipment 548,264.36 202,613.46 345,650.90 
Mobile Equipment 41,459.50 23,707.09 17,752.41 
Motor vehicles 39,642.48 13,440.89 26,201.59 
Furniture & Fixtures 28,255.47 9,724.93 18,530.54 550,315.44 


828,201.11 277,885.67 
Prepaid Expenses: 
Insurance 1,797.84 
Interest 1,016.74 2,814.58 
Organization Expense 750.00 


$705,814.70 


—_— 
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SPRINGFIELD TELEVISION EBROADCASTING CORPORATION 


LIABILITIES 
Current Liabilities: 


Notes payable, banks unsecured 

Notes payable, conditional sale contract 
Notes payable, Adler Electronics 
Accounts payable—Trade 

Loans payable—Officers 

Employees payroll deductions 


Accrued Expenses: 


Commissions 

License fees 

Mass. Corp. Excise 
Intorest 

Social Security Taxes 
Local Taxes 
Salaries 


Total Current Liabilities 
Net Worth: 
Capital Stock 
Authorized 200,000 shares par value $10.00 


Issued and Outstanding 47,836 shares 
Paid-In Surplus 


Deficit 


Deficit: Dee. 31, 1957 
Deduct Net Profit period ending 4/30/58 


$113,000.00 
56,934.90 
1,557.51 
66,509.06 
5,671.19 
5,725.84 


30,679.67 
9,659.95 
1,007.78 
3,914.10 
1,373.91 
2,880.00 
2,875.36 52,390.77 


301,789.27 


78,360.00 
82,180.00 


560,540.00 
156,514.57 404,025.43 


$705,814.70 
162,377.39 
5,862.82 


$156,514.57 
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Amendment to Springfield’s Application to Acquire 
WWOR-TV. Worcester, Mass. 


VALLEY BANK AND TRUST COMPANY 
Springfield, Massachusetts 
STate 5-5841 


William A. Lieson 
Executive Vice-President 
September 2, 1958 


Mr. William L. Putnam, President 

Springfield Television Broadcasting Corporation 
Springfield 1, Massachusetts 

Dear Bill: 


We will be glad to loan Springfield Television Broadcast- 
ing Corporation $50,000 in addition to present loans out- 


standing in order to assist you in financing the operations 
of WWOR in Worcester. 


We understand that this Station is presently owned by 
the Salisbury Broadcasting Corporation with which you are 
merging. 

Sincerely yours, 


W. A. Lizson 
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THIRD NATIONAL BANK AND TRUST COMPANY 
OF SPRINGFIELD 


Springfield 2, Massachusetts 
September 2, 1958 


Mr. William L, Putnam, President 

Springfield Television Broadcasting Corporation 
P. O. Box 32 

Northfield, Massachusetts 


Dear Bill: 


In connection with your acquisition of WWOR in Worcester 
we will be glad to loan Springfield Television Broadcasting 
Corporation $50,000 for that purpose. This is in addition 
to loans which are outstanding at the present time. 


Sincerely, 


Russ 
Russell B. Neff 
Vice President 
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Commission’s Consent to Springfield's Acquisition of 
WWOER-TV, Worcester, Mass. 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
October 16, 1958 


Address all communications 
to the Secretary 


In Reply Refer to: 
8740 


Springfield Television Broadcasting Corporation 
P. O. Box 2210 
Springfield, Mass. BALCT-75 WWOR-TV 


Gentlemen: 


Attached hereto you will find a copy of Form 726 notify- 
ung you of Commission consent to the assignment of license 
and/or construction permit there described. You will note 
that by the language of the form you are required to com- 
plete the assignment of license and/or construction-permit 
within 20 days of the date thereof; and further, that the 
assignee is required to immediately notify the Commission, 
in writing, of the consummation of such assignment, that 
is, after the acts necessary to effect the assignment of li- 
cense and/or construction permit have been completed. 


The assignee is further requested to report fully to the 
Commission, on FCC Form 323 (two copies are attached, 
only one need be filed), all changes in information relative 
to the ownership and control of the station(s) stemming 
from the consummation of the assignment of license and/ 
or construction permit consented to. A completed form 
323 should be filed within 30 days after the consummation 
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of the assignment of license and/or construction permit in 
question. 


Section 1.342, 1.343 and 1.344 of the Commission’s Rules 
and Regulations relative to the filing of contracts and other 
instruments and the filing of information as to the owner- 
ship and control of broadcast stations are contained in 
FCC Form 323. 


Since it is of the utmost importance that all Commission 
correspondence comes to the immediate attention of the 
licensee and/or permittee, it would be appreciated if you 
would notify this office at once of a permanent mailing 
address for correspondence, telegrams and other communi- 
cations. 


Very truly yours, 


Mary Janz Morris 
Mary Jane Morris 
Secretary 
ec: M. Carnahan 
Attachments 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


FCC Form No. 726 
February 1955 
File No. BALCT-75 


Construction Permit 
or License No. BRCT-120 


Call Letters WWOR-TV 


CONSENT TO ASSIGNMENT OF RADIO STATION CONSTRUCTION 
PERMIT OR LICENSE 


CoMMERCIAL TELEVISION Broapcast 
(Class of station) (Nature of service) 


To Sauispury Broapcastinc Corporation 
(Insert assignor if voluntary assignment or assignee 
if involuntary) 


6 Norwich Street, Worcester, Massachusetts 
(Address) 


The consent of the Federal Communications Commission 
is hereby granted to the assignment of station license No. 
BRCT-120, dated 10-15-58 authorizing operation of the 
transmiting apparatus located at Asnebumskit Hill, Paxton 

(Street) (City or town) 


Massachusettes from Satissury Broapcastine CorPoRATION 
(State) (Insert assignor, the present permittee, or licensee) 


to SPRINGFIELD TELEvision Broapcast1ne Corporation under 
(Assignee) 
authority of the Communications Act of 1934. 
The Commission’s consent to said assignment is based 
on the representations made by the assignor and/or as- 
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signee that the statements contained in, or made in connec- 
tion with, the application are true and that the under- 
takings of the parties upon which this assignment is au- 
thorized will be carried out in good faith. 


The actual assignment of the station license, including 
delivery of said station license to the assignee,* and notice 
in letter form thereof shall forthwith be furnished the 
Commission by the assignee, showing when the acts neces- 
sary to give effect to the assignment have been completed. 
Upon furnishing the Commission with such written notice, 
assignee is authorized to begin the operation of the station 
in accordance with all the terms and conditions of said 
station license, This consent shall not authorize the opera- 
tion of said station by assignee unless and until such noti- 
fication has been forwarded to the Commission. 


It is hereby directed that this consent, when effective, be 
attached to the above-described station license, posted as 
required by the Commission’s Rules and Regulations. 


Dated this 15th day of October, 1958. 
Fepera, Communications Commission 


Mary Jane Moreis 
Secretary. 
(SEAL) 


Oct. 17, 1958 


* Subject to the attached condition. 
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File No.: BALCT-75 
Call Letters: WWOR-TV 
Conprrion 
Subject to the following condition: 


That the assignment herein be consummated and the 
Commission so advised within 20 days and that the 
assignee resume operation of Station WWOR-TV 
within 90 days of such consummation. 
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Springfield’s Application to Construct Translator Station 
W 74 AB (FCC File BPTT-300) at Athol, Mass. 


EXHIBIT #1 


The cost of construction and operation will be absorbed 
out of operating income from Springfield Television Broad- 
casting Corporation. 


—_— 
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Springfield's Application to Construct Translator Station 
W 74 AF (FCC File BPTT-316) at Pittsfield. Mass. 
EXHIBIT #1 
The cost of construction and operation will be absorbed out 
of operating income from Springfield Television Broad- 
casting Corporation. 


1225-K. 
FCC Public Notice, July 1, 1959, in Present Case 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


Public Notice—B 
Report No. 84 75310 


Commission Instructions 1x Docxet Cases July 1, 1959 


The Commission on July 1 directed preparation of a 
document looking toward granting protest by Springfield 
Television B/eg Corp. (WWLP, Channel 22), Springfield, 
Mass., and revoking Oct. 30, 1957 grant to Triangle Publi- 
cations, Inc., for Mod. of CP of station WNHC-TV (Chan- 
nel 8), New Haven, Conn., to change transmitter location 
and increase antenna height from 720 ft. to 770 ft. (Docket 
12275; BPCT-2381). A July 2, 1958 Initial Decision looked 
toward denying protest. 


Announcement of these preliminary steps does not con- 
stitute Commission action in such cases, but is merely an 
announcement of proposed disposition. The Commission 
reserves the right to reach a different result upon the sub- 
sequent adoption and issuance of the formal decisions. 
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Application for Transfer of WNBC, New Britain, Conn., to 
Connecticut Television. Inc., Owned One-Third by Spring- 
field 


Exhibit II-1 


Transferee Connecticut Television, Inc. is a newly formed 
corporation owned two-thirds by Plains Television Corpo- 
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ration (Plains), an Illinois corporation, and one-third by 
Springfield Television Broadcasting Corporation (Spring- 
field), a Massachusetts corporation. 


Plains is the licensee of UHF television station WICS, 
Springfield, Illinois, and the parent company of the licensee 
of UHF television station WCHU, Champaign, Illinois. 


Springfield is the licensee of UHF television stations 
WWLP, Springfield, WWOR, Worcester, and WRLP, 
Greenfield, Massachusetts. 


The extensive experience of Plains and Springfield in 
UHF television has confirmed their confidence in UHF and 
their belief that the public interest will be served by the 
continuance of the service now provided by WNBC in the 
Hartford-New Britain metropolitan area. 


They believe that they are qualified to serve the public 
and to foster competitive television service in the Connecti- 
eut Valley. 


Because their interest in this area is in providing tele- 
vision service, they will dispose of radio station WKNB. 
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Exhibit IT-7 
AGREEMENT made as of June 5, 1959 between Plains Tele- 
vision Corporation, hereinafter called ‘‘Plains’’? and 


Springfield Television Broadcasting Corporation, herein- 
after called ‘‘Springfield’’. 


Wuenreas, Plains and Springfield desire to organize a 
corporation upon the terms hereinafter set forth. 


Ir Is THEREFORE AGREED. 


1. Formation or THE Corporation: Plains and Spring- 
field shall forthwith form a corporation pursuant to the 
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laws of the State of Connecticut to be known as “‘Cornectt- 
cor TELevision, Inc.’’. 


2. CerTiFicaTe or Incorporation: The corporation shall 
be organized so as to provide for the following: 


a. That the duration of the corporation shall be un- 
limited. 


b. That the number of directors shall be a minimum of 
three and a maximum of nine. 


ec. That the authorized capital stock shall be 5,000 shares 
of the par value of Ten Dollars ($10.00) each. 


d. That the purposes of incorporation shall include the 
power to own and operate radio and television broadcasting 
stations and to engage in other business activities neces- 
sary thereto. 


3. Distripution or Stock: Plains agrees to subscribe to 
3,333 shares of capital stock for a total consideration of 
Thirty-three Thousand Dollars ($33,000.00) and Spring- 
field to a total of 1,667 shares of stock for a total considera- 
tion of Sixteen Thousand Six Hundred and 
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Sixty-seven Dollars ($16,667.00), said subscriptions to be 
paid for at such time and manner as may be fixed by the 
Board of Directors of the corporation. 


4. Controt: Plains and Springfield shall vote their 
stock so as to provide for the following: 


a. Two-thirds of the Board of Directors shall be persons 
nominated by Plains and one-third shall be persons nomi- 
nated by Springfield. 


b. The directors for the first year shall be 


Herbert Scheftel 
Alfred G. Burger 
Elmer Balaban 
Harry Balaban 
Roger Putnam 
William Putnam 


ec. The officers for the first year shall be 


President—Herbert Scheftel 

First Vice President—William Putnam 
Second Vice President—Elmer Balaban 
Treasurer—Harry Balaban 
Secretary—Alfred G. Burger 

Assistant Treasurer and 

Assistant Secretary—Roland L. Filiault 


5. Busrxess To BE Conpuctep: The corporation is being 
formed to purchase and operate UHF Television Station 
WNBC, Channel 30, New Britain, Connecticut. The par- 
ties agree as hereinafter set forth in the light of the follow- 
ing situation: 


a. Springfield now owns and operates UHF Television 
Station WWLP, Channel 22, Springfield, Massachusetts. 


b. WWLP’s primary interest has been and will continue 
to be in serving the Springfield-Holyoke Metropolitan area, 
Western Massachusetts, and that part of the Connecticut 
Valley located in the State of Massachusetts. 
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ec. WNBC’s primary interest has been and will continue 
to be in serving the Hartford-New Britain Metropolitan 
area and that part of the Connecticut Valley located in the 
State of Connecticut. 
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d. Hartford-New Britain and Springfield-Holyoke are 
separate UHF television markets, as evidenced by the fact 
that WNBC and WWLP are each affiliated with the same 
network, that each are ordered by the same network ad- 
vertisers and many national advertisers, that each progams 
tor separate local audiences, and that each has an essen- 
tially different viewing audience as shown by rating sur- 
veys and otherwise. 

e. Plains and Springfield are experienced UHF broad- 
casters. Their extensive experience has confirmed their 
confidence in UHF broadeasting and their belief that the 
public interest will best be served by the continuance of 
UHF television in the Connecticut Valley with separate 
stations serving the Hartford-New Britain and Springfield- 
Holyoke Metropolitan areas. 


f. Plains and Springfield are informed that proposals 
have been made by various parties to allocate a third VHF 
channel to the Connecticut Valley. They are also aware 
that, although Hartford-New Britain and Springfield- 
Holyoke are separate UHF television markets, the four 
cities are a single VHF market as evidenced by the cover- 
age, operation, network, affiliation, rates, ratings and ad- 
vertising offerings of Channel 3, Hartford. 


g. The probable consequence of the allocation of another 
VHF Channel to Hartford-New Britain or a first VHF 
Channel to Springfield-Holyoke would be the termination of 
UHF service in the Valley and the demise of WNBC and 
WWLP, a result which Plains 
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and Springfield believe to be contrary to the public inter- 
est. 


If, the above considerations notwithstanding, the Fed- 
eral Communications Commission nevertheless determines 
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that it is in the public interest to allocate another VHF 
channel that will serve Hartford-New Britain and Spring- 
field-Holyoke, Springfield and Plains agree that, in order 
to preserve the service rendered by WNEBC and WWLP, 
they will apply for such channel, and to do so will form a 
new corporation in which WWLP will own one-half and 
WNBC will own one-half. 


Ix Wrrxess Wuereor, the parties hereto have caused 
this Agreement to be executed by these duly authorized 
officers. 


Prains TELEVISION 


By Hersert ScHEFTEL 
Herbert Scheftel, Treasurer 


SprinGFIELD TELEVIsION CoRPORATION 


By Wuiiuum L. Pornam 
William L. Putnam, President 
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Exhibit II-8 


As shown in Exhibit I-2, the purchase price for all the 
issued and outstanding capital stock of The New Britain 
Broadcasting Company is $1,044,000, of which $494,000 is 
to be paid in cash at closing, $481,000 plus interest is to be 
paid in equal quarterly installments over a period of five 
years, and the balance of approximately $69,000 is to be 
paid in equal monthly installments over a period in excess 
of five years. 


As explained elsewhere in this application, buyer will 
dispose of radio station WKNB on closing. The New 
Britain Broadcasting Company will be liquidated into Con- 
necticut Television, Inc. at closing and the assets of radio 
station WKNB will be sold to Beacon Broadcasting Com- 
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pany. A contract has been made with Beacon Broadcasting 
Company to purchase the WKNB radio assets for a total 
price of $255,000 in cash payable at closing. This sum will 
be utilized as part payment of the $494,000 cash payment 
to NBC. 


The cash balance of $239,000 ($494,000 less $255,000) will 
be supplied from the following: 


(a) $50,000 in stock subscriptions to Connecticut Tele- 
vision, Inc. 


(b) $195,000 in loans. 
A total of $245,000. 
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$33,333 of the stock subscription and $130,000 of the loans 
will be provided by Plains Television Corporation and 
$16,667 of the stock subscriptions and $65,000 of the loans 
will be provided by Springfield Television Broadcasting 


Corporation. 


Attached hereto as part of this exhibit are bank letters 
agreeing to lend the necessary funds to Plains Television 
Corporation and Springfield Television Boardeasting Cor- 
poration. Also attached are balance sheets of Plains Tele- 
vision Corporation, H & E Balaban Corporation (50% 
stockholder of Plains Television Corporation), Transcon- 
tinental Properties, Inc. (50% stockholder of Plains), and 
Springfield Television Boardeasting Corporation. 


The time payments totalling $550,000 ($481,000 plus 
$69,000) will be paid from operating profits of WNBC. For 
the first five months of 1959, WNBC had profits in excess of 
$100,000 before taxes. As of April 30, 1959, it had a net 
quick position, after declaration of a dividend of $202,000, 
of $165,000. 
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Svusscriprion To Caprrau STock or 
Connecticut Tetevision, Inc. 


Wuaenreas, the Certificate of Incorporation of Connecticut 
Television, Inc., on file in the Office of the Secretary of the 
State of Connecticut, and in the Office of the Town Clerk 
of the City of New Britain, in said State, in which city said 
corporation is to be located, sets forth that said corporation 
is to be organized under the statute laws of the State of 
Connecticut, with an authorized capital stock as follows: 


Five Thousand (5,000) shares capital stock, par value 
of Ten ($10.00) Dollars per share 


Now, THEREFORE, subject to the provisions of said statute 
laws and under the terms and conditions set forth in said 
Certificate of Incorporation, we the undersigned, for a 
valuable consideration, agree to take the number of shares 
of capital stock set opposite our respective names and fur- 
ther agree to pay for the same in cash or its equivalent in 
property at such time and manner as may be fixed by the 
Board of Directors of said corporation. 


Dated this 18th day of June, 1959. 


No. Shares 
Name Capital Stock 


Plains Television Corporation 3,333 
Address 
4 West 58th Street 
New York, New York 


By Hersert ScHEFTEL 
Herbert Scheftel, Treasurer 


Springfield Television Broad- 
casting Corporation 
Address 
P. O. Box 2210 
Springfield, Mass. 


By Wu L. Puram 
William L. Putnam, President 
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Loan Commrrment to 
Connecticut TrLevision, Inc. 


Wuersas, the undersigned are subscribers to capital 
stock of Connecticut Television, Inc., a corporation or- 
ganized under the statute laws of the State of Connecticut: 


Now, THEREFORE, the undersigned, in consideration of 
the commitment of each other, agree to make a loan, or 
cause a loan to be made, to Connecticut Television, Inc., in 
amounts up to those set opposite their names below, at 
such time and manner as may be fixed by the Board of 
Directors of said corporation, said loans to pay interest in 
amount to be agreed upon not to exceed 6% per annum, 
and to be repayable as the business of the corporation 
permits. 


Dated this 18th day of J une, 1959, 
Name 


Plains Television Corporation 
By Hersert Scuerre, 
Herbert Scheftel, Treasurer 


Springfield Television Broad- 
casting Corporation 


By Wuizam L. Puram 
William L, Putnam, President 
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SPRINGFIELD TELEVISION BROADCASTING CORPORATION 
Balance Sheet as of March 31, 1959 


ASSETS 


Current Assets 


Cash in Bank and On Hand $ 21,852.85 
Accounts Receivable: 

Customers $149,557.26 

Other 4,000.00 153,557.26 


Total Current Assets $175,410.11 


Fized Assets 
Reserve for Net Book 
Cost Depreciation Value 


Bldgs. and Improvements $274,865.23 $ 41,537.78 $233,327.45 
Tech. Equipment 605,928.28 273,455.93 332,472.35 
Mobile Equipment 41,459.50 30,213.02 11,246.48 
Furniture and Fixtures 37,848.09 12,077.68 25,770.41 
Motor Vehicles 55,663.94 21,757.97 33,905.97 $636,722.66 


$1,015,765.04 379,042.38 
Goodwill $134,000.00 
Prepaid Expenses: 


Insurance $1,560.72 
Interest 951.83 2,512.55 


Organization Expense 750.00 
$949,395.32 
—————— 
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Balance Sheet as of March 31, 1959 


LIABILITIES 
Current Liabilities: 
Notes payable, banks unsecured 
Notes payable, conditional sale contracts 
Notes payable, other 
Accounts payable, trade 
Employees payroll deductions 


Accrued Expenses: 


Salaries and Commissions $ 3,973.29 
Commissions 27,926.70 
License Fees 10,035.42 
Interest 2,909.60 
Social Security Taxes 2,996.27 
Mass, Corp. Excise 4,415.37 
Local Taxes 2,725.00 


Total Current Liabilities 
Notes payable, other non-current 


Net Worth: 


Capital Stock: 
Authorized 200,000 shares, par value $10.00 
Issued and outstanding 59,795 shares $597,950.00 


Paid-in Surplus 82,180.00 
$680,130.00 


Deficit: 
Bzlance—December 31, 1958 $106,339.51 
Net Profit—Period Ended March 
31, 1960 49,003.92 57,335.59 


(Exhibit A) 


$ 80,000.00 
134,584.82 
3,000.00 
34,591.32 
8,008.25 


54,981.65 


$315,166.04 
11,434.87 


622,794.41 


$949,395.32 
— 
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VALLEY BANK AND TRUST COMPANY 


Springfield, Massachusetts 
STate 5-5841 
William A. Lieson 


Executive Vice-President 
June 30, 1959 


Springfield Television Broadcasting Corporation 
P. O. Box 2210 
Springfield, Massachusetts 


Gentlemen: 


To help you in the acquisition of a 1/3 interest in Con- 
necticut Television Corporation, we will stand ready to loan 
you up to $40,000. in addition to the $35,000. which you 
presently owe us. 


This new loan of $40,000. will be consolidated with the 


present loan and the terms of the consolidated loan will 
be as follows: 


From the date of the new $40,000. borrowing to December 
31, 1959, principal payments will be made at the rate of 
$2,000. monthly. From December 31, 1959, until you are 
out of debt to us, principal payments will be made at the 
rate of $5,000. monthly. 


Funds will be advanced on 90 day notes. Interest will be 
at the rate of 1% above the prime rate in New York taken 
as discount at the time of borrowing. (The prime rate is 
414% at present). 


It is understood that the Third National Bank and Trust 
Company has agreed to advance funds to you in the same 
amounts and on the same terms as above. It is also under- 
stood that all notes to the two banks will have common 
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dates and common maturities and that any payments made 
to one bank will be equalled by payments to the other. 


Sincerely yours, 


W. A. Lizson 
Executive Vice President 
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THIRD NATIONAL BANK AND TRUST COMPANY OF SPRINGFIELD 
Springfield 2, Massachusetts 
June 30, 1959 
Springfield Television Broadcasting 


Corporation 
Springfield, Massachusetts 


Gentlemen: 


You have requested our assistance in the acquisition of a 
331/3 per cent interest in Connecticut Television Corpo- 
ration and we are willing to loan you up to $40,000 for this 
purchase. 


Your total loan will then be $75,000 and it is our under- 
standing that you will make payments at the rate of $2,000 
per month through December 1959, after which time, prin- 
cipal payments will be made at the rate of $5,000 per month. 
The rate will be 1 per cent above the prime rate and funds 
will be advanced on a three months basis. 


It is our understanding that you are making similar ar- 
rangements with the Valley Bank and Trust Company. 


Very truly yours, 


Wuson Brune. 
Wilson Brunel 
Vice President 
WB/jma 
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Because of basic changes in circumstances affecting 
UHF during the period since NBC first applied for the ac- 
quisition of WNBC, its UHF station in New Britain, Con- 
necticut, NBC has concluded that it would be advisable to 
divest itself of WNBC. It proposes to do so by sale of all 
of the capital stock of The New Britain Broadcasting 
Company (permittee of WNBC) to a corporation owned 
by Plains Television Corporation, licensee of DHF Station 
WICS, Springfield, and parent company of the grantee of 
UHF Station WCHU, Champaign, Illinois, and by Spring- 
field Television Broadcasting Corporation, licensee of UHF 
Stations WWLP, Springfield, WRLP, Greenfield, and 
WWOR, Worcester, Massachusetts. Both of these corpora- 
tions have had extensive experience in the operation of 
UHF television stations and are well-qualified to operate 
WNBC. If the transaction is approved, an affiliation con- 
tract will be entered into between NBC and the new owner 
under which the program service of the NBC Television 
Network will be available to WNBC. 


Since The New Britain Broadcasting Company is also 
the licensee of a daytime standard broadcast station, 
WKNB, and since the transfer of the television station 
will render impractical the continued ownership of WKNB 
by NBC, the transfer of the standard broadcast station 
has been made a part of the transaction. 
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Amendment to Foregoing 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
File No. BTO-3174 


In ne Appiication For TRansFeR or CONTROL OF 
Tue New Brrrarn Broapcastine ComPANy 


AMENDMENT 


Comes now Connecticut Television, Inc., and hereby 
amends its portion of the application for transfer of con- 
trol of The New Britain Broadcasting Company from Na- 
tional Broadcasting Company, Inc. to Connecticut Tele- 
vision, Inc. by submitting herewith the attached informa- 
tion relating to Section 3.636(a) of the Commission’s Rules 
and Regulations. 


Respectfully submitted, 


Connecticut TzxEvision, Ino. 
By Herbert Scheftel 
President 


{Jurat Omitted in Printing] 
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InForMaTIon RE CoMPLIANCE WITH 


Szction 3.636(a)(1) or tHE Commission’s RULES 


The principal objective of Section 3.636(a)(1) is ‘‘to 
implement the Congressional policy against monopoly 
enunciated specifically in Sections 311 and 313 of the Com- 
munications Act.’? Ponce TV Partnership, 15 RR 333, 
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337 (1957), quoting from Report and Order in Docket No. 
8967, 9 RR 1563, 1566. In determining whether a partic- 
ular proposal would violate this policy the Commission 
considers such factors as extent of overlap, degree of com- 
mon ownership or operation, and the separateness of the 
communities and markets involved. Associated Broad- 
casters, Inc., 8 RR 413 (1952); WHEC Inc., 14 RR 150 
(1956); Lebanon Broadcasting Company, 14 RR 297 
(1957). The following discussion of these factors demon- 
strates that the acquisition of television station WNBC 
by Connecticut Television, Inc. complies with Section 
3.636(a)(1) of the Rules. 


Before discussing these factors, however, it should be 
noted that there is a preliminary question of how and to 
what extent the overlap rules are to be applied to UHF 
television; particularly, how much significance is to be 
attached to UHF contour overlap in the present state of 
UHF development. This question arises because the ef- 
fective radius of UHF station coverage has proven to be 


substantially smaller than the ‘‘predicted” contours; even 
within these ‘‘smaller’’ contours there are ‘‘pockets’’ 
where UHF coverage is unsatisfactory; in ‘‘fringe’ areas 
where VHF reception is good, set owners do not ‘‘con- 
vert’’; the declining state of UHF generally; and the 
current thinking of a majority of the Commission that 
UHF has proven unsatisfactory and should be abandoned. 


In an attempt to cure (in part) the coverage difficulties 
that have been experienced and to improve the competitive 
situation of UHF broadcasters, the Commission has, since 
1952, adopted rules authorizing the use of ‘‘satellites’’ and 
‘¢translators” to extend the service areas of UHF stations, 
apparently without regard to the normal overlap rules as 
interpreted and applied by the Commission. Considera- 
tion has also been given to employing ‘‘multicasting’’, de- 
scribed by the recent TASO Report as ‘‘a technique of 
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providing a single service to a given area by means of gev- 
eral transmitters at different nearby locations and on 
different frequencies,’’ (TASO Report, p. 338), a tech- 
nique that would not be in keeping with usual “‘overlap’’ 
concepts. 

The overlap situation in this instance must also be 
viewed in the light of the Commission’s determination 
not to 
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deintermix the Connecticut Valley (Docket No. 11748), 22 
FCC 332); the Commission’s findings in that docket that 
because of the ‘“‘rugged terrain’? there are areas ‘‘where 
UHF reception is not satisfactory, as shown by the low 
conversion rate...” (22 FCC 332, 337); and by UHF 
measurements in the Connecticut Valley taken by TASO 
(TASO Report, p. 201 et seq.) and the opponents of de- 
intermixture (22 FCC 332, 336) which show that ‘actual’? 
coverage is substantially less than “‘predicted?? coverage. 


1. Separate Cities and Markets. New Britain and 
Springfield are separate and distinct markets and trading 
areas. They are: 


(a) In different states. 


(b) Separate metropolitan areas, (The New Brit- 
ain-Bristol, Connecticut metropolitan area had a 1950 
census population of 146,983 and the Springfield-Holy- 
oke metropolitan area had a 1950 census population of 
407,255). 


(c) Separated by a third metropolitan area—Hart- 
ford, Connecticut which had a 1950 census population 
of 358,081. 


(d) Classified as separate market areas by the vari- 
ous market services (U.S. Census, Sales Management, 
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J. Walter Thompson, Hagstrom, Rand McNally, Audit 
Bureau of Circulation). In most market services, New 
Britain-Bristol is classified as part of the Hartford 
metropolitan area. 


2. Separate UHF Television Markets. Springfield- 
Holyoke and Hartford-New Britain are separate and dis- 
tinct UHF television markets. 


(a) The Commission has allocated separate televi- 
sion channels to the market—Channels 22 and 40 to 
Springfield-Holyoke, 30 to New Britain and 3, 18 and 
24° to Hartford. 

(b) The NBC television network has a separate af- 
filiation in each market (WWLP in Springfield-Holy- 
oke and WNBC in Hartford-New Britain) ; both are 
regular (i.e., non-bonus) affiliates; WWLP has been 
affiliated with NBC since March 17, 1953 and WNBC 
with NBC since February 11, 1953. 
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(c) Both stations are bought by the same network 
advertisers and by the same national advertisers, who 
recognize that the two stations are necessary to cover 
the entire area. 

(ad) WWLP programs for and serves Springfield- 
Holyoke, Western Massachusetts and that part of the 
Connecticut Valley in the State of Massachusetts; 
WNEC programs for and serves Hartford-New Brit- 
ain and that part of the Connecticut Valley in the 
State of Connecticut. 


. Overlap Engineering-Wise. 


(a) Channel 30 on which station WNBC operates 
is allocated to New Britain, ten miles south of Hart- 
ford. Channel 22 on which station WWLP operates 
is allocated to Springfield, 26 miles north of Hartford. 
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(b) Neither station places a city-grade service, 
either measured or ‘‘predicted”’ according to the Com- 
mission’s curves, into the city of the other. 

(c) Neither provides measured Grade A service to 
the city of the other. 

(d) The geographical ‘‘closeness’? of Springfield 
and New Britain which is responsible for the over- 
lap is typical of the densely populated New England 
area. 


4. Overlap Listener-Wise. The foregoing showing on 
separate market areas, separate UHF television markets, 
and insubstantial service overlap, is confirmed by the 
various audience surveys. (See Exhibits A-D attached). 
These show that: 


(a) WWLP does not ‘‘show up”’ in the Hartford 
survey reports as among the stations ‘‘watched.”’ 

(b) Substantially all the viewing in the Spring- 
field-Holyoke-Chicopee metropolitan area is confined 


to four stations (with WNBC not among those four) 
—namely, WHYN, Springfield, WWLP, Springfield, 
WTIC (Channel 3), Hartford and WHNC (Channel 
8), New Haven. 


5. Degree of Common Ownership. WNBC will not be 
‘‘owned, operated or controlled’? by WWLP. 
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(a) Connecticut Television, Inc., the corporation 
which will be the licensee of WNBC, is controlled by 
Plains Television Corporation which owns 66 2/3% of 
the stock, has the right to elect 2/3 of the Board of 
Directors (See Exhibit II-7 to application), and whose 
stockholders are the principal officers of the company 
—president, treasurer and secretary (See Article IV 
of By-Laws of Connecticut Television, Inc., Exhibit 
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II-2). Springfield Television Broadcasting Corpora- 
tion (WWLP) is a minority 1/3 stockholder. 


(b) Connecticut Television, Inc. not Springfield 
Television Broadcasting Corporation, will operate 
WNBC. 


6. Public Interest Considerations. A grant of the ap- 
plication will serve the public interest: 


(a) It will preserve the service now provided by 
WNBC and avoid the very real danger that the service 
will be terminated if the station is retained by NBC. 
NBC states as its reasons for selling (See Exhibit I-4 
to application) : ‘‘Because of basic changes in circum- 
stances affecting UHF during the period since NBC 
first applied for the acquisition of WNBC, its UHF 
station in New Britain, Connecticut, NBC has con- 
cluded that it would be advisable to divest itself of 
WNBC ... If the transaction is approved, an affilia- 
tion contract will be entered into between NBC and 
the new owner under which the program service of the 
NBC television network will be available to WNBC.’’ 


(b) The danger of termination of operation of 
WNBC if the station is not sold is real; CBS has ter- 
minated its UHF operations in Hartford and Mil- 
waukee and NBC has terminated its UHF operation 
in Buffalo. For competitive network reasons, NBC 
and CBS have concluded that they should not own 
and operate UHF television stations in competition 
with VHF stations. Although the Hartford and Mil- 
waukee UHF stations have since returned to the air, 
their current operations are on the basis of necessarily 
reduced schedules and smaller budgets. 


(c) As the Commission is aware, there is a substan- 
tial public interest in continuing UHF service in the 
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Connecticut Valley. (See attached copy of letter from 
members of the Massachusetts delegation, Exhibit E). 
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(a) Springfield-Holyoke and Hartford-New Britain 
are separate UHF television markets but a single 
VHF television market. WTIC-TV, Channel 3, Hart- 
ford is the CBS outlet for the entire Hartford-New 
Britain-New Haven-Springfield-Holyoke area, as con- 
trasted with separate UHF affiliations and ‘‘outside” 
fringe VHF service by which NBC seeks to cover these 
markets. The WTIC-TV ($1600) and WNHC-TV 
($1500) rate cards are greater than the combined rate 
cards of WWLP ($700) and WNBC ($700). 

(e) The population served by WNBC and WWLP 
combined is less than that served by each of the two 
VHF stations now operating in the Connecticut Val- 
ley-WTIC-TV, Channel 3, Hartford and WNHC-TV, 
Channel 8, New Haven-Hartford. 

(f) A strong and vigorous affiliate in New Britain 
is necessary if NBC is to compete effectively in this 
area under the handicap of a UHF affiliation; CBS 
and ABC are both affiliated with VHF stations. NBC’s 
reason for selling to the owners of Connecticut Tele- 
vision, Inc. is because of ‘‘their extensive experience 
in the operation of UHF television stations’’ and 
because they are ‘‘well qualified to operate WNBC.” 
(See Exhibit I-4 to application). 

(g) Plains Television Corporation and Springfield 
Television Broadeasting Corporation, the owners of 
Connecticut Television, Inc., are UHF industry lead- 
ers. In addition to the principal UHF stations which 
they own, respectively, in Springfield, Illinois and 
Springfield, Massachusetts, they have also built and 
are operating at a loss, UHF satellite stations in 
Champaign, Illinois, Greenfield, Massachusetts and 
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Worcester, Massachusetts. The expected profits from 
the operation of WNBC will assist in their plans for 
the development and improvement of the service they 
are now bringing to these other markets at a loss. 

(h) The owners of Connecticut Television, Inc. 
have committed themselves (see Exhibit II-7 to ap- 
plication) to use their best efforts to preserve UHF 
broadeasting in the Connecticut Valley because of 
‘‘their belief that the public interest will best be served 
by the continuance of UHF television in the Connecti- 
cut Valley with separate stations serving the Hart- 
ford-New Britain and Springfield-Holyoke metropoli- 
tan areas.”’ 
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(i) It is in the public interest for the Connecticut 
Valley to continue to be served by multiple competi- 
tive television station outlets. This can be accom- 
plished, pending long-range allocation revisions at 


least, only by continued UHF service, for there are an 
inadequate number of VHF channels, even on a re- 
duced mileage basis, to serve the area. (See 22 FCC 
332, 334—‘‘It is thus clear that, if the cities in the 
area are to have locally originating television serv- 
ices, they must depend for the most part on UHF 
stations.’’) 

(j) The Commission has heretofore approved and 
authorized the common ownership of UHF stations 
which have substantial overlap, recognizing the spe- 
cial problems in UHF coverage and the over-all pub- 
lic interest in encouraging the growth and develop- 
ment of UHF television by whatever manner possible. 
Thus, the Commission has not found violation of its 
multiple ownership rules, for example, in the common 
ownership of WTEN, Channel 10, Albany (formerly 
a UHF station) and satellite stations in Hagaman, 
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New York and Adams, Massachusetts, even though 
both satellite stations placed a Grade A signal into 
and beyond Albany. 


Further Amendment to Foregoing 
1278 


Fourtuer Inrormation Re Compriance Wits Section 3.36 
(a)(1) or THE Commussion’s RULES 


In an amendment to the subject application, filed July 
20, 1959, it was stated that neither WWLP, Springfield, 
Massachusetts, or WNBC, New Britain, Connecticut, pro- 
vides measured Grade A service to the city in which the 
other station is located. The attached engineering ex- 
hibits are submitted in support of that statement. 

Exhibit A is a statement by George R. Townsend Chief 
Engineer of WWLP. It contains a showing of the extent 
of overlap between the Grade A contours of the two sta- 
tions, predicted in accordance with methods recommended 
in the TASO report and, in addition a report on certain 
measurements made in Springfield and New Britain. It 
will be noted that, using the TASO predictions, the Grade 
A contours of both stations fall short of the city in which 
the other is located and that the measurements show that 
the actual signal intensities of WWLP in Springfield and 
of WNBC in New Britain are below Grade A. 

Exhibit B consists of excerpts from an engineering show- 
ing made by the firm of Frank H. McIntosh & Associates 
and submitted in the Hartford deintermixture proceeding, 
Docket No. 11746. These excerpts were reproduced from 
the Joint Appendix in the Hartford deintermixture ap- 
peals. The findings of Frank H. McIntosh & Associates, 
which were based upon measurements, also support the 
conclusion that neither WWLP nor WNBC provides Grade 
A service to the principal city to which the other station 
is assigned 
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George R. Townsend, being first duly sworn upon his oath, 
deposes and states: 


1. That he is a qualified and experienced Radio En- 
gineer, a Registered Professional Engineer in the State 
of Massachusetts, (No. 8986), and that he is a Vice 
President in charge of Engineering for the Springfield 
Television Broadcasting Corporation of Springfield, 
Massachusetts. 


2. That his qualifications are a matter of record 
with the Federal Communications Commission. 


3. That the attached engineering report has been 
prepared by him, and that the field intensity measure- 
ments have been made by him and other engineers un- 
der his direct supervision. 


4. That the facts stated in said engineering report 
are based upon the affiant’s information and belief, and 
he believes all such statements therein made or con- 
tained, to be true and correct. 


Grorce R. TownsEenD 
(Jurat Omitted in Printing] 
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Ewnoreerrne Srupy or Grape A Overtap or WWLP, CHan- 
NEL 22, rx SprINGFIELD, Mass., asp WNBC, CHANNEL 
30, rv New Barrars, Conn. 


The Grade A Overlap of WWLP and WNBC appears to 
be of large proportions when viewing the Grade A contours 
based on F-50-50 curves. Inasmuch as it is recognized that 
the F-50-50 curves are unrealistic based on several years 
of industry experience and particularly in view of the 
TASO report, I have made a study of the overlap to deter- 
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mine the degree of overlap actually existing. My prior 
knowledge of reception conditions of WNBOC, New Britain, 
Conn., in Massachusetts and of WWLP, Springfield, Mass., 
in Connecticut is based on six and one-half years of experi- 
ence, during which period I have been in charge of engi- 
neering for the Springfield Television Broadcasting Corp. 
It has been readily apparent to me that the predicted 
Grade A contours of these two stations are much too opti- 
mistic and it is even embarrassing to me to be unable to 
produce a high quality picture from WNBC in my own 
home even though I reside four miles within the predicted 
F-50-50 Grade A contour of that station. 

Exhibit No. 1 is a map upon which are drawn the F-50- 
50 predicted Grade A contours and the TASO predicted 
Grade A contours. The predicted contours are taken from 
Table 1 and Table 2 enclosed herein. The height of the 
antenna radiation center above the average elevation from 
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2 to 10 miles and the specified radial directions were ob- 
tained from the F.C.C. files. The F-50-50 curves were used 
to determine the Grade A distance based on those curves. 
In predicting the TASO Grade A contours, Figure 18G on 
page 444 of the TASO report was used. That figure is the 
theoretical curve for a smooth spherical earth. The curve 
was adjusted to the power used by each station and was 
also lowered by 22 db as stipulated in the report. It is to 
be noted that no attempt was made to use other TASO in- 
formation for calculating losses behind hills which would, 
of course, entail a more comprehensive study. Thus the 
TASO curve shown herein is actually the best possible 
condition and does not show other reductions of Grade A 
contours which exist due to local hilly conditions. It is 
noteworthy that the TASO report on page 201 describes the 
Connecticut Valley as having ‘‘moderately rough terrain 
but not as rough as the Sierras.” 
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A study of Exhibit No. 1 shows that the TASO Grade A 
contour of WWLP does not include New Britain, Conn.— 
the city of license of WNBC. Likewise, the TSA Grade A 
contour of WNBC does not include the city of Springfield, 
Mass., which is city of license of WWLP. 

To substantiate the TASO predicted curves, I have con- 
ducted a field intensity survey during the week of July 19, 
1959. Twenty-four cluster measurements were made in 
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the city of Springfield, Mass., on the signal of WNBC. 
Each cluster consisted of six individual measurements 
made at 30 feet from a mobile unit and spaced approxi- 
mately fifteen feet between measurments. The clusters 
were planned to be as uniformly spaced as possible but to 
be representative of typical reception areas. Fifteen such 
cluster measurements were also made on WWLP in the 
city of New Britain, Conn. 

The field intensity meter employed was an RCA type 
BW3A UHF unit manufactured by Nems-Clarke of Silver 
Spring, Maryland. It was last calibrated on July 17, 1959 
by Mr. J. N. Gilbert at the Nems-Clark Laboratory. The 
dipole antenna and balun furnished with the unit were used 
with dipole elements adjusted for the frequency being used. 
The WWLP mobile truck was employed with a pole mecha- 
nism designed for rapid raising to 30 feet. The antenna 
was always oriented for maximum signal which was al- 
ways in the direction of the station being measured. 

The maps of Exhibits No. 2 and No. 3 show the actual 
spots which were checked. In each instance the large circle 
encloses the measurement number and also a dot which es- 
tablishes the exact measurement point. 

The results of the two surveys are tabulated in Tables 
3 and 4. The median intensity values shown have been cal- 
culated from the origin data in each cluster. Shown in 
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the tables is a correction factor of 0.7 dbu which repre- 
sents the measured loss of 18 feet of RG8U coaxial cable. 
This length of cable was employed to extend the 20 feet of 
cable that was used in the calibration of the instrument. 

It is apparent that the survey made in Springfield of 
WNBC establishes the fact that the city of Springfield can- 
not be considered to be within the WNBC Grade A contour. 
Of 24 clusters measured, only four show as being of Grade 
A strength. Some of them show as not even being of 
Grade B intensity. 

An analysis of Table 4 indicates that not one measure- 
ment made in New Britain of the WWLP signal is of 
Grade A intensity. In fact, nine of the fourteen measure- 
ments are below Grade B intensity . This result perhaps 
can be explained by the nature of the terrain in the direc- 
tion of WWLP. 
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FCC Letter, July 29, 1959 
FEDERAL COMMUNICATIONS COMMISSION 
Wasurverton 25, D. C. 


July 29, 1959 


National Broadcasting Company, Inc. 
30 Rockefeller Plaza 

New York 20, New York 

Connecticut Television, Inc. 

4 West 58th Street 

New York, New York 


Gentlemen: 


This is with reference to (1) the application (BTC- 
3714) for Commission consent to the voluntary transfer of 
control of The New Britain Broadeasting Company, li- 
censee and permittee of Station WKNB and permittee of 


Station WNBC(TV), New Britain, Connecticut from Na- 
tional Broadcasting Company, Inc. to Connecticut Tele- 
vision, Inc.; and (2) the application (BAPL-190) for Com- 
mission consent to the assignment of license and construc- 
tion permit of Station WKNB and the construction 
permit for Station WNBC(TV) from The New Brit- 
ain Broadcasting Company to Connecticut Television, Inc. 

It appears from an examination of your application 
that, in the event of a grant thereof, the Grade A contour 
of Station WWLP(TV), Springfield, Massachusetts will 
overlap substantially the Grade A contour of Station 
WNBC(TV), New Britain, Connecticut. In this econnec- 
tion, Commission records indicate that Springfield Tele- 
vision Broadcasting Corporation, owner of one-third of 
the stock of the proposed assignee, is the licensee of 
WWLP(TV), Springfield, Massachusetts, WRLP(TYV), 
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Greenfield, Massachusetts (a satellite of WWLP) and 
WWOR(TV), Worcester, Massachusetts (also a satellite of 
WLP). It also operates translator stations (W74AC), 
Claremont, New Hampshire, (W81AA), Lebanon, New 
Hampshire, (W74AB), Athol, Massachusetts and 
(W74AF), Pittsfield, Massachusetts. Accordingly, a ques- 
tion is raised as to whether such a grant would be con- 
sistent with the provisions of Section 3.636 of the Com- 
mission’s Rules, which provides, in part, that: 


‘No license for a television broadcast station shall be 
granted to any party (including all parties under 
common control) if: 
(1) Such party directly or indirectly owns, oper- 
ates, or controls another television broadcast sta- 
tion which serves substantially the same area. 
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8430 
(2) Such party, or any stockholder, officer or 
director of such party, directly or indirectly owns, 
operates, controls or has any interest in, or is an 
officer or director of any other television broadcast 
station if the grant of such license would result in a 
concentration of control of television broadcasting 
in a manner inconsistent with public interest, con- 
venience, or necessity .. .”’ 


The Commission has given careful consideration to the 
showing made in the amended application, but, in light of 
the above, it is unable to find at this time that a grant of 
the said applications would serve the public interest, con- 
venience or necessity. Accordingly, it appears that said 
applications must be designated for hearing. 

This letter is being written to you in accordance with the 
provisions of Section 309(b) of the Communications Act 
of 1934, as amended, which provides that before any appli- 
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cation be designated for hearing, the applicant must be 
informed as to why a grant without hearing cannot be 
made and be afforded an opportunity to reply. The pur- 
pose of this is to give the applicant an opportunity to 
inform the Commission of any reason why it believes the 
applications should not be designated for hearing. Any 
reply you wish to make should be filed in triplicate within 
30 days from the date of this notice. Upon receipt of any 
such reply, the Commission will determine whether the 
matters mentioned above have been resolved and whether 
it can grant your applications without a hearing. If it is 
unable so to find, it will designate your applications for a 
hearing upon the issues then obtaining. In the absence of 
a reply from you concerning the matters discussed above, 
your application will be subject to dismissal, pursuant to 
the provisions of Sections 1.312 and 1.506 of the Rules. 


By Dmecrion or raz Commission 
Mary Janz Morris 
Secretary 
CC: McKenna & Wilkinson 
Bingham, Collins, Porter & Kistler 
Howard Monderer, Esq. 
Hampden-Hampshire Corporation 


Adopted AL & TC Agenda 7/29/59, Item #5 


Further Amendment to Application for Transfer of 
WNBEC, New Britain, Conn. 
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Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


File No. BTO-3714 


In re Application for 


TRANSFER OF ConTROL or THE New Berrarv 
Broapcastine CoMPANy 


AMENDMENT 


Comes now Connecticut Television, Inc. and hereby 
amends its portion of the application for transfer of con- 
trol of The New Britain Broadcasting Company from Na- 
tional Broadeasting Company, Inc. to Connecticut Tele- 
vision, Ine. by submitting herewith the attached revised 
information showing the withdrawal of Springfield Tele- 
vision Broadcasting Corporation and its principals as 
parties to the application and showing the changes occa- 
sioned by Plains Television Corporation becoming the sole 
stock subseriber in Connecticut Television, Inc. 


Respectfully submitted, 


Connecticut Tetevision, Inc. 
By Atrrep G. Burcer 
Alfred G. Burger 
Secretary 


[Jurat Omitted in Printing] 
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1. Change the answer to question 11, Section II, to 
show the number of shares subscribed as 3333 and the 
total number of stockholders as 1. 

2. Delete all reference to Springfield Television 
Broadcasting Corporation, William L. Putnam, Roger 
L. Putnam and Roland L. Filiault in the responses to 
Table I and Table II, Section II and in Exhibits I1-5, 
II-6 and II-8. 

3. Change Elmer Balaban from Second Vice Presi- 
dent to Vice President and show Plains Television 
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Corporation as 100% stockholder in Table I, Section 
II. 

4. Modified Exhibits II-1, II-4 and II-8 and Ex- 
hibits II-7A and II-7B are attached hereto. 


1296 


Exhibit II-1 Revised 


Transferee, Connecticut Television, Inc, is a newly 
formed corporation owned by Plains Television Corpora- 
tion (Plains), an Illinois corporation. 

Plains is the licensee of UHF television station WICS, 
Springfield, Ilinois, and the parent company of the licen- 
see of UHF television station WCHU, Champaign, Illinois, 

The extensive experience of Plains in UHF television 
has confirmed its confidence in UHF and its belief that the 
public interest will be served by continuance of service now 
provided by WNBC in the Hartford-New Britain metro- 
politan area. 

The owners of Plains believe that they are qualified to 
serve the public and to foster competitive television service 
in the Connecticut Valley. 

Because their interest in this area is in providing tele- 
vision service, they will dispose of radio station WENB. 
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Exhibit IT-4 Revised 


Connecticut Television, Inc. ig owned by Plains Tele- 
vision Corporation ( Plains), 

Plains is owned one-half by H & E Balaban Corpora- 
tion and one-half by Transcontinental Properties, Inc. 

Full and complete information in response to questions 
11-15, Section II, appears in the license files of Plains 
(WICS, Springfield, Illinois). 
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Exhibit II-7A and 7B 


Attached hereto are the following: 


(1) Letter dated August 10, 1959 (Exhibit II-7A) from 
Springfield Television Broadcasting Corporation to Con- 
necticut Television, Inc., pursuant to which Springfield 
Television Broadcasting Corporation surrenders its sub- 
scription to one-third of the capital stock of Connecticut 
Television, Inc. and Messrs. Roger Putnam, Roland L. 
Filiault and William L. Putnam resign as officers and/or 
directors of said company, effective upon Connecticut Tele- 
vision, Inc. procuring from National Broadcasting Com- 
pany, Inc. a modification of the June 22, 1959 purchase 
agreement relieving Springfield Television Broadcasting 
Corporation from any liability thereunder. 

(2) Copy of letter dated August 12, 1959 (Exhibit II- 
7B) from Connecticut Television, Inc. and Plains Tele- 
vision Corporation to Springfield Television Broadcasting 
Corporation, pursuant to which Connecticut Television, 
Ine. accepts the withdrawal of Springfield Television 
Broadcasting Corporation from Connecticut Television, 
Inc., relieves Springfield Television Broadcasting Corpo- 
ration of its stock subscription and loan commitments to 
Connecticut Television, Inc., and accepts the resignations 
of Roger Putnam, Roland L. Filiault and William L. Put- 
nam as officers and/or directors of the corporation, effec- 
tive upon 
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Connecticut Television, Inc. procuring from National 
Broadeasting Company, Inc. a signed modification of the 
June 22, 1959 stock purchase agreement, and offering to 
make a stock interest available to Springfield Television 
Broadcasting Corporation at a future date, subject to prior 
approval by the Federal Communications Commission. 
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An agreement of modification, dated August 13, 1959, 
has been entered into between National Broadcasting 
Company, Inc. and Connecticut Television, Inc., reflecting 
the withdrawal of Springfield Television Broadcasting 
Corporation from the purchase and sale agreement and 
from Connecticut Television, Inc. This agreement of 
modification is being submitted as an amendment to the 
transferor’s portion of the application. 
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Exhibit II-7A 


Sprinerietp Terevision Broapcastine CorPoraTion 
WWLP Channel 22 WRLP Channel 32 WWOR Channel 14 


August 10, 1959 
Mr. Herbert Scheftel, President 
Connecticut Television, Inc. 
4 West 58th Street 
New York 19, New York 


Dear Buzzie: 


On June 5, 1959 Plains Television Corporation and 
Springfield Television Broadcasting Corporation mutually 
agreed to form a new corporation, to be known as Con- 
necticut Television, Inc. (which would be owned two-thirds 
by Plains and one-third by Springfield), for the purpose 
of acquiring television station WNBC, New Britain, Con- 
necticut. As a result of our joint efforts, a contract to 
purchase said station from NBO, subject to prior approval 
of the Federal Communications Commission, was con- 
cluded on June 22, 1959. That contract provides that it 
may be terminated by the Seller or the Buyer, on seven 
days notice, if Commission approval is not forthcoming 
by October 8, 1959, or if Commission approval does not 
become final by November 9, 1959. Applications for Com- 
mission consent to the acquisition of Station WNBC by 
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Connecticut Television, Inc., were filed July 2, 1959 (BTC- 
3714, BAPL-190). 

Although Springfield Television Broadcasting Corpora- 
tion owns only one-third of the stock, elects only one-third 
of the directors, and holds only two lesser offices in Con- 
necticut Television, Inc., WHYN-TV, Springfield-Holyoke, 
Mass., has interposed objections to a grant of the foregoing 
applications because of alleged ‘‘overlap’’ between 
WWLP, Springfield, Mass., and WNBC, New Britain, 
Conn. Notwithstanding a showing by Connecticut Tele- 
vision, Inc. (based on recent UHF propagation data, meas- 
urements, and listener surveys) that such overlap is not 
substantial, the Commission by letter dated July 29, 1959 
has advised us, because of the overlap and concentration 
provisions of Rule 3.636, that it is unable to find at this 
time that a grant of our application would serve the public 
interest and that a hearing thereon appears necessary. We 
have been given 30 days in which to submit additional data. 

Since ‘‘parties in interest” can demand a hearing as of 


right under 47 U.S.C. Sec. 309(c), both your company and 
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mine have been advised by our legal counsel that it will 
not be possible, if WHYN-TV persists in its objections and 
insists on a hearing, to obtain a final order from the Com- 
mission within the period specified in the purchase agree- 
ment. From informal discussions which we have had 
among ourselves and with NBC, after WHYN-TV objected 
to a grant of the applications and after receipt of the 
Commission’s letter of July 29, I understand that you 
and your group (Plains Television Corporation) are pre- 
pared to take on the acquisition and operation of WNBC 
by yourselves, and that NBC is willing to modify the pur- 
chase agreement accordingly. 

As you know, Springfield Television Broadcasting Cor- 
poration has pioneered UHF television in Massachusetts, 
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just as your group has pioneered UHF television in Illi- 
nois. With an inadequate number of VHF channels pres- 
ently available with which to provide important cities in 
congested New England with competitive VHF operations, 
the last thing my group wishes to see is the demise of UHF 
television in the Connecticut Valley. In order that VHF 
Channels 3 and 8 in Hartford and New Haven would not 
gradually destroy all UHF operations in Connecticut and 
Massachusetts, my group decided to join yours in acquir- 
ing WNBC and keeping that station on the air. However, 
with WHYN-TV and the Commission raising ‘‘overlap’’ 
and ‘‘concentration’’ questions because of my group’s 
operation of other UHF stations in Massachusetts, and 
with your group prepared to keep WNBC on the air, my 
associates do not wish to be responsible, innocently or 
otherwise, for the demise of an important UHF facility in 
the Hartford area—lest that area be forever lost to UHF. 

Accordingly, this letter is to advise you that Springfield 
Television Broadcasting Corporation herewith surrenders 
its subscription rights to one-third of the capital stock of 
Connecticut Television, Inc., and Messrs. Roger Putnam, 
Roland L. Filiault and William L. Putnam herewith submit 
their resignations as officers and/or directors of said com- 
pany, effective upon your procuring from NBC a modifi- 
cation of the June 22, 1959 purchase agreement releasing 
Springfield Television Broadcasting Company from any 
liability thereunder. 

By way of a personal note, on behalf of my group, I 
regret very much that objections have been interposed 
since these applications were filed which prevent our two 
groups from joining forces with a view to keeping WNBC 
on the air and providing the VHF stations in Hartford and 
New Haven with effective UHF competition. 
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However, the fact that WNBC, by our withdrawal from 
Connecticut Television, Inc., will be in the hands of an 
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experienced and competent operator like Plains Televi- 
sion Corporation affords our group some solace. 


Very truly yours, 


Sprincrietp TELEVISION 
Broapcastinc CoRPORATION 
By WuuusM L. Putnam 
William L. Putnam 
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FCC’s Conditional Consent to Transfer of New Britain, 
Conn., Station 
FCC Form No. 726 
May 1959 


File No. BAPCT-270 
Construction Permit BMPCT-5294 
Call Letters WNBC 


UNITED STATES OF AMERICA 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


CONSENT TO ASSIGNMENT OF RADIO STATION 
CONSTRUCTION PERMIT OR LICENSE 


Commercial Television (Class of station) Broadcast (Na- 
ture of service) To The New Britain Broadcasting Com- 
pany (Insert assignor if voluntary assignment or assignee 
if involuntary) 1422 New Britain Avenue, West Hartford, 
Connecticut (Address) 

The consent of the Federal Communications Commis- 
sion is hereby granted to the assignment of (construction 
permit) No. BMPCT-5294, dated 4-29-59 authorizing 
(construction) of the transmitting apparatus located on 
Rattlesnake Mountain, 34 mi. SE of junction of U.S. Rt. 6 
and Conn. Rt. 10, South of Farmington, Connecticut (City 
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or Town) (State) from The New Britain Broadeasting 
Company (Insert assignor, the present permitted, or licen- 
see) to Connecticut Television, Inc. (Assignee) under au- 
thority of the Communications Act of 1934. 

The Commission’s consent to said assignment is based 
on the representations made by the assignor and/or as- 
signee that the statements contained in, or made in connec- 
tion with, the application are true and that the undertak- 
ings of the parties upon which this assignment is author- 
ized will be carried out in good faith. 

The actual assignment of the (construction permit), in- 
cluding delivery of said (construction permit) to the as- 
signee, shall be completed within 45 days from the date 
hereof; and notice in letter form thereof shall forthwith 
be furnished the Commission by the assignee, showing 
when the acts necessary to give effect to the assignment 
have been completed. Upon furnishing the Commission 
with such written notice, assignee is authorized to begin 
the (construction) of the station in accordance with all the 
terms and conditions of said (construction permit). This 
consent shall not authorize the (construction) of said sta- 
tion by assignee unless and until such notification has been 
forwarded to the Commission. 

It is hereby directed that this consent, when effective, be 
attached to the above-described (construction permit), 
posted as required by the Commission’s Rules and Regu- 
lations. 

Subject to the attached condition, Page 2. 

Dated this 23rd day of September, 1959. 


FeprraL Communications CoMMIssIon 
Mary Jane Morris 
Secretary 
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CONDITION 


This application is granted subject to the condition that 
no option rights inuring to Springfield Television Broad- 
casting Corporation, under the correspondence dated Au- 
gust 12, 1959, between the former and Connecticut Tele- 
vision, Inc., be exercised without the prior consent of the 
Commission being obtained. 


Application of Connecticut Television, Inc. (WNBC-TV, Later 
WHNB-TV, New Britain, Conn., to Transfer a One-Third 
Stock Interest to Springfield 
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Law Offices 


McKENNA & WILKINSON 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


May 12, 1960 


Mr. Ben F. Waple 

Acting Secretary 

Federal Communications Commission 
Washington 25, D. C. 


Dear Mr. Waple: 


On behalf of Connecticut Television, Inc., permittee of 
television station WNBC, New Britain, Connecticut, I en- 
close herewith application to transfer a one-third stock 
interest to Springfield Television Broadeasting Corpora- 
tion, licensee of WWLP, Springfield, Massachusetts. 

Although a minority interest only is being transferred, 
this application is being filed in order to comply with the 
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condition contained in the Commission’s letter of Septem- 
ber 23, 1959 that no option rights inuring to Springfield 
Television Broadcasting Corporation, under the option 
agreement of August 12, 1959, be exercised without the 
prior written consent of the Commission being obtained. 


For reasons explained in the application, we do not be- 
lieve that Rule 3.636 applies to the application, but if the 
Commission concludes that it does, a waiver is respect- 
fully requested. 


If the amount of the overlap between WWLP and WNBC 
is a bar to the acquisition of a minority interest by Spring- 
field, the two stations will be willing to consider the utili- 
zation of directional antennas in order to reduce the ex- 
tent of overlap. 


In the event the Commission is not able to conclude, on 
the basis of the material submitted herewith, that a grant 
of the application would be in the public interest, it is re- 


spectfully requested that the applicants be advised there- 
of pursuant to Section 309(b) of the Communications Act. 


Very truly yours, 
James A. McKenna, JR. 


Enclosure 
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Exhibit A 
Expianatory STATEMENT 


By an agreement dated June: 22, 1959, Connecticut Tele- 
vision, Ine. contracted to purchase from National Broad- 
casting Company all of the issued and outstanding stock 


which that company held in The New Britain Broadcast- 
ing Company, the then permittee of UHF Station WNBC 
(TV), New Britain, Conn. That agreement contemplated 
that the authorized capital stock of Connecticut Television, 
Ine. (5000 shares) would be held as follows: 3333 shares by 
Plains Television Corporation and 1667 shares by Spring- 
field Television Broadcasting Corporation, licensee of UHF 
Station WWLP(TV), Springfield, Mass. 

On July 2, 1959 the parties to the aforementioned agree- 
ment filed an application on FCC Form 315 Seeking Com- 
mission approval of the proposed transfer, and an attend- 
ant request to dissolve The New Britain Broadcasting 
Company, and to assign the television permit to Connecti- 
cut Television, Inc. (BTC-3174, BAPL-190, BAPCT-270). 

In a pleading filed July 20, 1959, The Hampden-Ham- 
shire Corporation, licensee of Station WHYN-TV, Spring- 
field, Mass. asked that the aforementioned applications be 
designated for hearing on the premise that the ownership 
by Springfield Television Broadcasting Corporation of a 


one-third interest in WNBC, in view of Springfield Tele- 
vision Broadcasting Corporation’s other UHF television 
holdings in New England, and more particularly because 
of an alleged overlap of the 
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Grade A contours of WNBC(TV) and WWLP(TV), using 
the Commission’s F-50-50 curves, would contravene the 
Commission’s multiple-ownership rule (Rule 3.636). On 
that same day Connecticut Television, Inc. amended its 
then-pending applications by submitting data designed to 
show that Springfield, Mass. and New Britain, Conn. were 
separate UHF television markets, and that UHF stations 
in Hartford-New Britain commanded an insignificant share 
of the television audience in the Springfield-Holyoke area, 
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and vice versa. In a letter filed July 24, 1959 to the WH YN- 
TV petition, using TASO studies and actual measurement 
data, Connecticut Television, Inc. pointed out that neither 
WWLP nor WNBC placed a Grade A signal into the city 
to which the other station was licensed. 

On July 29, 1959 the Commission addressed a McFar- 
land letter to Connecticut Television, Inc. on the overlap 
problem. 

Although of the view that the actual overlap of WWLP 
and WNBC (two UHF stations) was not such as to con- 
travene either the language or purpose of Rule 3.636, Con- 
necticut Television, Inc. was confronted at that juncture 
with the highly important fact that, by virtue of the terms 
of the June 22 purchase agreement, NBC was in a position 
to cancel the sales contract if the requisite Commission 
approval was not forthcoming by October 15, 1959. Faced 
with this fact, Springfield Television Broadcasting Cor- 
poration stated by letter dated August 10, 1959, that it was 
surrendering its rights to participate in the acquisition of 
WNBC, provided that it was 
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released by NBC from its prior contractual obligations on 
that score. After ascertaining that NBC was willing to 
release Springfield, Connecticut Television, Inc. consented 
to Springfield’s withdrawal. In the same communication, 
dated August 12, 1959, Plains Television Corporation of- 
fered to make one-third of its stock interest in Connecti- 
cut Television, Inc. available to Springfield, provided that 
within a period of two years Springfield was able to ob- 
tain the Commission’s consent to such acquisition and 
provided that such acquisition in no way jeopardized broad- 
cast licenses held by Connecticut Television, Inc. The 
then-pending applications were amended August 20, 1959 
to reflect Springfield’s withdrawal and Plains’ offer to per- 
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mit Springfield to acquire a one-third interest at a subse- 
quent date. 

By letter dated September 1, 1959, Connecticut Tele- 
vision, Inc. advised the Commission that it was “willing to 
accept a grant subject to the condition that if Springfield 
Television Broadcasting Corporation elects to accept and 
exercise the offer to acquire a minority interest in Station 
WNBC an application for an ‘instrument of authoriza- 
tion’, within the meaning of Section 309(c) of the Commu- 
nications Act be first submitted to and approved by the Fed- 
eral Communications Commission.’’ In line therewith, 
the Commission by action taken September 23, 1959, per- 
mitted Connecticut Television, Inc. (a wholly owned sub- 
sidiary of Plains Television Corporation) to acquire 
WNBC, subject to the express condition that ‘‘no option 
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rights inuring to Springfield Television B/eg. Corp. (for- 
mer subscriber) under the correspondence dated Aug. 12, 
1959 between the company and Connecticut Television be 
exercised without prior consent of the Commission being 
obtained.” 

Following the rejection of a protest of those grants by 
Capitol Television, Incorporated, licensee of Station 
WHCT, Hartford, Conn., the transfer and related assign- 
ments were consummated in due course. A subsequent 
appeal by Capitol from the aforesaid rejection of its pro- 
test was thereafter dismissed by Capitol, in February 1960, 
with the understanding that if the August 12 option was to 
be exercised, Springfield would promptly take steps to in- 
dicate its acceptance thereof and that Connecticut would 
promptly submit an appropriate application to the Com- 
mission for consent thereto (see Appendices 1 and 2 here- 
to). 

By letter agreement dated March 31, 1960 (Exhibit B 
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hereto), Springfield Television Broadcasting Corporation 
accepted Plains’ offer of August 12, 1959 “subject to prior 
approval of the FCC’’—with Springfield, in the event such 
approval was forthcoming, to participate on the same basis 
that it would have participated had it acquired a one-third 
interest initially ‘‘as set forth in the June 5 and June 22, 
1959 agreements and in the application to the FCC, File 
Number BTC-3174’’. 

In line with the foregoing commitments to the Commis- 
sion and to Capitol, and in line with the condition which 
the Commission attached to its September 23 grants, Con- 
necticut 

1322 


Television, Inc. herewith submits an application for Com- 
mission consent to the acquisition by Springfield Tele- 
vision Broadcasting Corporation of a one-third interest 
in WNBC—on FCC Form 315, so that any grant thereof 
will constitute ‘‘an instrument of authorization” protest. 
able under 47 U.S.C. Sec. 309(c). In so doing, pursuant 
to the condition which the Commission attached to its Sep- 
tember 23, 1959, Connecticut Television, Inc. does not con- 
cede that the ‘‘control’’ of said corporation is thereby being 
“transferred’’ from Plains Television Corporation to 
Springfield Television Broadcasting Corporation, as those 
terms are used in 47 U.S.C. 310(b). 

Accordingly, in listing Springfield Television Broadcast- 
ing Corporation as the ‘‘proposed transferee’’ in the in- 
stant application, Connecticut Television, Inc. is not ad- 
mitting or conceding that a ‘‘transfer of control’? is in- 
volved. If approved by the Commission, the stock of Con- 
necticut Television, Inc. will be held by two corporations, 
with Plains Television Corporation continuing to hold a 
majority thereof (two-thirds) and with Springfield Tele- 
vision Broadcasting Corporation owning a minority inter- 
est (one-third). 
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February 12, 1960 
James A. McKenna, Jr., Esq. 
1735 DeSales Street, N.W. 
Washington, D. C. 


Dear Jim: 


I am writing you this letter to confirm the recent con- 
versations between Herbert Scheftel, President of Con- 
necticut Television, Inc., and Edward Taddei, President of 
Capitol Broadcasting, Inc., and between you and me re- 
garding dismissal of the pending court appeal in Case No. 
15458, Capital Broadcasting, Inc. v. FCC. 

As I understand the conversations, Capitol is to dismiss 
its appeal on the following agreement with Connecticut 
Television, Inc., and Springfield Television Broadcasting 
Corporation, both of which you represent in this matter: 


1. Springfield Television Broadcasting Corporation 
as promptly as possible (in no event later than 60 days 
from now) will file an application with the Federal 
Communications Commission for written consent to 
acquire a one-third interest in television station 
WNBC. This will be done so that the question whether 
Springfield is to be permitted to acquire an ownership 
interest in television station WNBC will be resolved 
and Capitol will have opportunity to oppose such ac- 
quisition. Failure to file such application within 60 
days will constitute notice by Springfield that it has 
elected not to acquire an ownership interest in tele- 
vision station WNBC pursuant to the outstanding op- 
tion offer. 


2. Springfield, Connecticut and Capitol will indi- 
vidually and actively oppose any suggested drop-in of 
a third VHF channel in the Conecticut Valley provid- 
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ed, however, that if the Commission nevertheless de- 
cides to allocate a third VHF channel in the Connecti- 
cut Valley, this agreement will not preclude any of 
the parties hereto becoming an applicant for such 
channel. 


3. If Connecticut establishes a UHF satellite in New 
Haven and if Capitol also establishes a UHF satellite 
in New Haven, Connecticut will rent Capitol at a fair 
price space in its New Haven transmitter building and 
on its tower, provided Capitol decides to construct its 
station before Connecticut commences construction of 
its station and so notifies Connecticut. 
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4. Connecticut, Springfield and Capitol will give fur- 
ther consideration to establishing a fund to further 
promote UHF in the Connecticut Valley. If such fund 
is established, Capitol’s contribution thereto will be 
loaned by Connecticut after expenditure of the con- 
tributions of Connecticut and Springfield, with repay- 
ment by Capitol to be made at a time to be agreed 
upon at no interest. Expenditures of the fund shall not 
be made without Capitol’s consent. 


5. If both Connecticut and Capitol establish New 
Haven UHF satellites, consideration will also be given 
to establishing a similar joint UHF promotion fund in 
New Haven, with Capitol’s participation to be on the 
same basis as in (4) above. 


6. Connecticut and Springfield will not oppose in 
any way grant of the pending applications for renewal 
of Capitol’s licenses and Capitol will not oppose in 
any way grant of Connecticut’s pending application 
for licenses or Springfield’s pending applications for 
license renewals provided, however, that this will not 
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preclude Capitol from opposing any application by 
Springfield to acquire a one-third interest in television 
station WNBC. 


The agreements herein set forth will terminate if Capitol 
assigns its licenses to new owners or if there is a transfer 
of control of its stock to new owners or if it ceases opera- 
tion of its television station WHCT. 

This letter sets forth the entire agreements of the par- 
ties with respect to dismissal of the appeal. 

If the foregoing accords with the understanding of your 
two clients, will you please sign in triplicate below and 
return two copies to me. I will then dismiss Capitol’s ap- 
peal forthwith. 


Sincerely yours, 


Joun F. SourHmayp 
Counsel, Capitol Broadcasting, Inc. 
JPSsmad 
Agreed: 
James A. McKenna, Counsel, 
Connecticut Television, Inc. and 
Springfield Television Broadcasting Corporation 
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Reasons For PRoposep ACQUISITION 


As stated by NBC, in requesting consent to the transfer 
of WNBC(TV) to Connecticut Television, Inc., it did so 
‘because of basic changes in circumstances affecting UHF 
during the period since NBC first applied for the acquisi- 
tion of WNBC,”’’ which made it “advisable to divest itself” 
of that station (BTC-3174, Exhibit I-4, filed 7/2/59). NBC 
there proposed to dispose of its interest in WNBC by sell- 
ing its stock to a corporation which would be owned by two 
groups (Plains Television Corporation and Springfield 
Television Broadeasting Corporation) who ‘‘have had ex- 
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tensive experience in the operation of UHF television sta- 
tions and are well-qualified to operate WNBC”’ (ibid). 

Springfield Television Broadcasting Corporation has 
pioneered UHF television in the New England area, having 
received a grant for Springfield, Mass. at the first session 
that television grants were made by the Commission after 
the Sixth Report became effective. Since going on the air 
March 17, 1953 it has played an important role in foster- 
ing UHF television in the so-called Connecticut Valley. 
Its attempts to save this portion of New England for equal- 
ly competitive UHF operations is a matter of record with 
the Commission. Fully cognizant of the fact that multiple 
UHF services are essential if the sets sold in this area are 
to continue all-UHF in character, it has vigorously op- 
posed any further VHF penetration 
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into the Connecticut Valley. Realizing that there were not 
sufficient VHF channels by which locally competitive TV 
service could be provided in the congested New England 
Area, it has viewed with alarm the demise of UHF opera- 
tions in this region. To that end it took over the opera- 
tion of UHF station WWOR(TV). Worcester, Mass. 
more or less as a satellite, after that station folded as a 
separate operation. In like fashion and to the same end it 
established a UHF station in Greenfield, Mass. (WRLP), 
with translator operations in Lebanon and Claremont, N. H. 
and holds construction permits for translators in Athol and 
Pittsfield, Mass. 

When it became known that NBC, with whom Spring- 
field Television has been affiliated, no longer intended to 
operate WNBC in New Britain, after CBS had disposed 
of its UHF operation in Hartford-New Britain in order to 
affiliate with the recently granted Channel 3 operation in 
that market, Springfield Television Broadcasting Corpora- 
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tion was most anxious to see WNBC remain on the air. 
To that end, aware of the UHF record that the Plains Tele- 
vision group had made in Illinois and believing itself con- 
versant with the special problems which confront UHF in 
New England, Springfield was of the opinion that its “know 
how” and experience, coupled with that of Plains, could 
be of assistance in keeping UHF alive in the Hartford- 
New Britain area (see BTC-3174, Exhibit II-1 and II-1 
filed 7/2/59). 

Accordingly, Springfield joined with Plains in organ- 
izing Connecticut Television, Inc., with a view to acquiring 
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and operating UHF station WNBC, New Britain, Conn. 
This was done because both groups had confidence in UHF, 
and because each group believed that the public interest 
would be served by a continuation of the service thereto- 
fore provided by WNBC (ibid.). 

Knowing that NBC, even when it owned the New Britain 
station, had continued its affiliation with WWLP as its out- 
let for the Springfield-Holyoke area, and knowing the re- 
stricted effective coverage of UHF stations, Springfield 
Television Broadcasting Corporation foresaw no ‘‘over- 
lap’’ or “concentration’’ problems under Rule 3.636, par- 
ticularly after the TASO reports had made it clear that 
the Commission’s F-50-50 curves were overly optimistic 
regarding UHF coverage (see BT'C-3174, Exhibit II-7, filed 
7/2/59). It likewise knew that WWLP, from audience sur- 
veys and sales efforts, did not cover Hartford-New Britain 
and that WNBC did not cover Springfield-Holyoke (see 
Amendment to BTC-3174, filed July 20, 1959 and letter of 
July 24, 1959 and accompanying exhibits filed in response 
to WHYN-TV’s petition to designate BTC-3174 for hear- 


ing). 


When the Commission on July 29, 1959, raised a ques- 
tion on this score, Springfield Television had no alterna- 
tive at that juncture but to withdraw, in view of the time 
element and its desire to see as many UHF operations as 
possible continue on the air in the Connecticut Valley. Its 
withdrawal was for that purpose and not because it be- 
lieved that WHYN-TV’s pleading had any merit. 
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For reasons stated in BTC-3174, as originally filed (Ex- 
hibits II-1 and II-7), Springfield Television Corporation 
believes that its participation in the operation of WNBC 
will foster UHF television in the New England area and 
will serve the public interest, convenience, and necessity. 
For reasons there stated (Exhibit II-7), as amplified in an 
amendment thereto filed July 20, 1959, and in a letter dated 
July 24, 1959 with accompanying engineering exhibits, in- 
corporated herein by reference, it is Springfield’s view 
that its acquisition of a minority (one-third) interest in 
Connecticut Television, Inc. will in no way contravene 
either the language or purpose of Rule 3.636. 
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Bauance SHEET 
As or Fesruary 29, 1960 


Liabilities 
Current Liabilities: 
Notes payable, banks, unsecured 


Notes payable, conditional sale contracts 


Accounts payable 
Dividends payable 
Employee’s payroll deductions 
Accrued expenses: 
Commissions 
License Fees 
Interest 
Social Security Taxes 
Mass. Corporation Excise 
Local Taxes 


Total Current Liabilities 


Notes payable, conditional sale 
contracts, non-current 

Net Worth: 
Capital Stock: 
Authorized 200,000 shares, 
par value $10.00 issued 
and outstanding, 59,795 
shares 
Paid in Surplus 


Less deficit (Exhibit C) 
Total 
Deficit: 
Balance, December 31, 1959 


Add—Net Loss 
Add—10¢ per share dividend 


$ 30,240.17 


12,597.03 
633.00 
3,416.24 
8,415.37 


1,850.00 


$597,950.00 
82,180.00 


680,130.00 


37,563.26 


25,270.34 
6,313.42 
5,979.50 


37,563.26 


57,151.81 


199,243.48 


25,815.81 


642,566.74 


867,626.03 
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BauaNnce SHEET 


As or Fesrvuary 29, 1960 
Assets 


Cash in Bank and on Hand $ 19,308.08 
Accounts Receivable 166,800.39 
Investment in Securities 7,500.00 


Total Current Assets 193,608.47 


Fixed Assets: 
‘Reserve for Net Book 
Cost Depreciation Value 


289,051.77 57,138.11 231,913.66 

669,251.89 354,327.24 314,924.65 

41,459.50 36,637.28 4,822.22 

: 44,758.03 15,811.06 28,946.97 

Motor Vehicles 54,516.77 23,226.31 31,290.46 
Total 1,099,037.96 487,140.00 611,897.96 611,897.96 
Goodwill 55,000.00 

Prepaid Expenses: 

Insurance 1,300.60 

Film 5,069.00 6,369.60 


Organization Expense 750.00 
867,626.03 
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Exhibit G 
YEARLY NET INCOME 
of Springfield Television Broadcasting Corp. 


Springfield Television Broadcasting Corp. operated with 
a net profit in 1958 in excess of $55,000 and in 1959 in 
excess of $85,000. 
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Vaxiey Bank anp Trust Company 


Springfield, Massachusetts 
STate 5-5841 
William A. Lieson 
Executive Vice President 
April 5, 1960 
Mr. Roland L. Filiault, Treasurer 
Springfield Television Broadcasting Corporation 
Springfield, Massachusetts 


Dear Roland: 


To help you in the acquisition of a third interest in 
Connecticut Television, we will stand ready to loan you 
up to $40,000 in addition to the balance which may be 
outstanding on your present loan which is now $24,000. 
The money borrowed from us will be used and repaid in 
accordance with the terms already discussed with you. 

We understand that the Third National Bank & Trust 
Company is agreeing to advance funds to you on a similar 
basis. 

Sincerely yours, 
W. A. Lieson 
Executive Vice President 
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Turmp Nationa, Bank anp Trust Company 
OF SPRINGFIELD 


Springfield 2, Massachusetts 
April 4, 1960 


Springfield Television Broadcasting Corporation 
P. O. Box 2210 
Springfield 1, Massachusetts 


Gentlemen: 


You have requested our assistance in the acquisition of 
a 33 1/3 per cent interest in Connecticut Television Corpo- 
ration and we are willing to loan you up to $40,000 for 
this purchase. 

The repayment of this new loan and your present loan 
will be in accordance with terms already discussed by and 
agreeable to both parties. The rate will be 1 per cent 


above the prime rate and funds will be advanced on a 
three months basis. 

It is our understanding that you are making similar 
arrangements with the Valley Bank and Trust Company. 


Very truly yours, 
Russety B. Nerr 
Vice President 


1346 
Amendment to Foregoing Application 


Tue AcQUISITION BY SPRINGFIELD TELEVISION BRroaDCASTING 
Corporation OF A ONE-Tuirp InTEREST IN CONNECTICUT 
Trxevision, Inc. Wovtp Nor ContTRraveNeE THE Com- 
MIssion’s MULTIPLE OwneRsHIP RULES 
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Although without the tilting and directionalizing pro- 
posed in the currently filed applications, the predicted pres- 
ent Grade A contour of WHNB-TV, using the Commis- 
sion’s F-50-50 curves, would cover a substantial part of 
Springfield (and no part of Holyoke), and the predicted 
present Grade A contour of WWLP, using the Commis- 
sion’s F-50-50 curves, would include substantially all of 
New Britain, such coverage is more theoretical 
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than real. As set forth in Appendix B hereto, detailed 
measurements have been taken with a view to determining 
the actual Grade A contours of these two operations. Be- 
cause of adverse terrain conditions, neither station in fact 
presently places a measured Grade A signal into the city 
to which the other is licensed (Appendix B, Exhibit 6). 
And as shown by those measurements the relatively small 
rural area lying between Hartford and Springfield to 
which each station presently provides a Grade A signal 
would to all intents and purposes disappear if WHNB-TV 
and WWLHP tilted and directionalized their antennas as 
proposed in applications being tendered concurrently here- 
with, contingent on a grant of BTC-3449 (see Appendix 
B, Exhibit 7). 

In view of the fact, as shown by the detailed and elab- 
orate measurements attached hereto as Appendix B, that 
neither station presently places a Grade A signal into the 
market to which the other is licensed, it is readily appar- 
ent that each station serves a different area and a different 
market. WHNB-TV concentrates on Hartford-New Brit- 
ain-Bristol (with a population of 539,661 persons) and on 
the areas adjacent thereto over which it places a strong 
signal. WWLP concentrates on Springfield-Holyoke 
(which has a population of 455,565 persons) and on the 


236 


areas adjacent thereto over which it places a strong signal. 
With at least three stations, each affiliated with a different 
network, placing a much stronger signal over the Spring- 
field-Holyoke area than does WHNB-TV (namely, WWLP, 
Springfield; 
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WHYN-TV, Holyoke, and WTIC-TV, Hartford), and with 
at least three stations, each affiliated with a different net- 
work, placing a much stronger signal in the Hartford- 
New Britain area than does WWLP (namely, WHNB-TV, 
New Britain; WTIC-TV, Hartford; and WHNC-TV, New 
Haven), neither could hope to make any inroads into the 
metropolitan market to which the other is licensed. It 
should come as no surprise, therefore, that neither station 
has any appreciable viewing audience in the market to 
which the other station is licensed, a fact borne out by 
listener surveys heretofore filed with the Commission (see 
BTC-3174) and more recent ones attached hereto as Ap- 
pendix C. 

In short, each station serves a substantial area and pop- 
ulation in and around the metropolitan area to which it is 
licensed—with the population and area served by WHNB- 
TV being located almost entirely in Connecticut, and the 
population served by WWLP being located almost entirely 
in Massachusetts. Thus, the two stations do not serve 
‘substantially the same area.’’ 
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In this connection it is worth noting that Springfield 
and Connecticut Television have committed themselves 
(see BTC-3174, Exhibit II-7) to use their best efforts to 
preserve UHF broadcasting in the Connectieut Valley be- 
cause of ‘‘their belief that the public interest will best be 
served by the continuance of UHF television in the Con- 
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necticut Valley with separate stations serving the Hart- 
ford-New Britain and Springfield-Holyoke metropolitan 
areas.”’ In recently refusing to allow WHNC-TV to move 
northward, thus further endangering UHF operations in 
these important markets, the Commission too is on record 
that the public interest requires that UHF be preserved 
in the Connecticut Valley. See Triangle Publications, Inc., 
Docket 12275, decided July 27, 1960. Considering the 
formidable competition from powerful VHF stations 
WTIC-TV and WNHC-TV which confronts UHF licensees 
in this area, any cooperative efforts which will help keep 
UHF alive, instead of resulting in ‘concentration’? con- 
trary to the public interest would in fact affirmatively 
promote the public interest—in the highly congested New 
England area where there are not enough VHF channels, 
even on a reduced mileage basis, to provide the necessary 
competitive local outlets for the numerous closely spaced 
markets in this region. 
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In regions with a dearth of television stations, Grade B 
or even ‘‘fringe’’ signals may be avidly viewed by set 
owners. But where there is a plentitude of stations, with 
the programs of all three networks represented, even VHF 
stations in Washington, D. C. have little impact on Balti- 
more, and vice versa, 38 miles away. As heretofore noted 
at least three stations, each carrying the programs of a 
different network, presently provide a much stronger sig- 
nal in Springfield-Holyoke than does WHNB-TV, and con- 
versely at least three network-affiliated and one independ- 
ent station place a much stronger signal in Hartford-New 
Britain-Bristol than does WWLP. One would, therefore, 
expect WWLP to have little or no audience in the Hart- 
ford area, and WHNB-TV to have little or no audience in 
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the Springfield area, a fact eloquently borne out by inde- 
pendent audience surveys taken throughout the period 
these stations have operated (see Appendix C). 


* * * s * * . e 
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7. The Population to Which Each Station Directs Its 
Programs.—With neither station placing a signal in the 
other’s market, of sufficient intensity to compete with 
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stronger signals serving those markets, one would naturally 
expect, what is the fact, that WWLP concentrates on the 
needs of Springfield-Holyoke (central Massachusetts) 
whereas WHNB-TV concentrates on the needs of Hart- 
ford-New Britain-Bristol (central Connecticut). Each 
metropolitan area is a substantial market in its own right. 
Neither is an appendage of the other. Cf. Triangle Pub- 
lications, Inc., Docket 12275, decided July 27, 1960, para. 
16. And, as noted under a preceding heading, the needs 
and interests of persons living in Massachusetts naturally 
differ from those living in Connecticut—on political, eco- 
nomic, social, and like matters. Because of the substan- 
tial differences between their respective markets, we ques- 
tion whether a UHF station, even if it tried and had an 
adequate signal for that purpose, could in the limited 
course of a broadcast day take care of the needs of two 
markets the size of these, with disparate interests attrib- 
utable to their location in different states. 

Channel 30, under its original ownership, subsequently 
while owned by NBC, and now while owned by Connecti- 
cut Television, has concentrated on the needs and interests 
of the Hartford-New Britain area. Throughout that pe- 
riod it has been an NBC affiliate. WWLP since it went on 
the air (with no intervening change of control) has sim- 
ilarly concentrated on the needs of Springfield-Holyoke. 
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It too has been an NBC affiliate. Springfield’s acquisition 
of a one-third interest in 
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Connecticut Television would in no way curtail the present 
‘<diversification of program and service viewpoints” of 
these two stations. See Westbrook Broadcasting Com- 
pany, 26 FCC 755, 26 FCC 755, 763 (1959). Each pres- 
ently programs for a different market; each would con- 
tinue to do so. Each is presently an NBC affiliate, and no 
change in this setup (barring additional VHF grants in 
the Connecticut Valley) is in the immediate offing—wheth- 
er Springfield does or does not acquire a one-third stock 
interest in WHNB-TV. Since the acquisition by Spring- 
field will not result in less ‘‘diversification of program and 
service viewpoints,’’ the strictures of Rule 3.636(a) (2) 
are scarcely applicable under the test laid down in the 
Westbrook case. 


By way of recapitulation, the ‘‘overlap”’ provisions of 
Rule 3.636(a)(1) are not applicable to an acquisition by 
Springfield of a minority (one-third) interest in Connecti- 
eut Television for two reasons: (1) because WHNB-TV 
and WWLP would not be owned, operated or controlled 
by the same person or group; and (2) because these sta- 
tions, as shown by engineering measurements, listener 
surveys, sources of revenue, ete., do not serve “substan- 
tially the same area’. The present measured Grade A 
overlap is negligible; the proposed Grade A overlap would 
be even less under contingent applications filed concur- 
rently herewith. 

The ‘concentration’? provisions of Rule 3.636(a) (2) 
are equally inapplicable, when consideration is given (as 
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the rule requires) ‘‘to such factors as the size, and extent 
of area served, the number of people served, and the 
extent of competitive service to the areas in question.” 
Because of inherent limitations on coverage obtainable in 
the UHF band, WHNB-TV’s service is directed princi- 
pally to the Hartford- 


1392 


New Britain-Bristol Metropolitan Areas and their immedi- 
ate environs (central Connecticut), whereas WWLP’s 
service is directed principally to the Springfield-Holyoke 
Metropolitan Area and its immediate environs (central 
Massachusetts). With at least three stations, each afili- 
ated with a different network, providing a stronger signal 
into the other’s market, neither station has any substantial 
impact on the market to which the other station is licensed 
—a fact borne out by measurements, by audience surveys, 
by the revenue sources of each station, by the program- 
ming of each station, ete. (see Appendices B and C). In 
view of the number of other television operations, AM and 
FM stations, and newspapers in these two markets, there 
is no shortage of other ‘‘competitive service.’’ And since 
the competing operations are controlled by such goliaths 
of the industry as Triangle Publications, Travelers Insur- 
ance Company, RKO-General, and Hampden-Hampshire 
Corporation (with radio and newspaper dominance in cen- 
tral Massachusetts), it clearly cannot be said that the 
acquisition by Springfield of a one-third interest in another 
UHF station, for the most part non-overlapping in char- 
acter, would result in a monopoly or in any improper con- 
centration of economic power—since the Scheftel-Balaban 
interests on the one hand and the Springfield interests on 
the other would not even in combination contravene the 
numerical limitation prescribed in Rule 3.636(a) (2). 
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If it be borne in mind that these operations, all in the 
UHF portion of the spectrum, are located in three differ- 
ent states (Illinois, Connecticut, and Massachusetts) and 
do not include a single station in the top 25 markets, any 
assertion that to permit Springfield to acquire a one- 
third interest in a New Britain UHF station would result 
in a “‘concentration of control of television broadcasting 
in a manner inconsistent with public interest’’ borders on 
the ridiculous in view of the television holdings of a num- 
ber of other multiple licensees, including several licensed 
in the Hartford and Springfield areas. 
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Extract From FCC Minutes, October 30, 1957 
BPCT 2381 WNHC-TV 


TruNcote Pustications, Inc. 
(Radio and Television Division) 
New Haven, Connecticut 


Granted application for construction permit to 
change transmitter location, type of antenna and 
other equipment and change antenna height above 
average terrain for television broadcast station as 
follows: Transmitter location: 3.7 miles northeast 
of Meriden (Middlesex), Connecticut. Lat: 41 33 
16 N. Long.: 72 43 49 W. Main studio location: 
1110 Chapel Street, New Haven (New Haven), Con- 
necticut. Transmitter: RCA TT-50-AH. Rated 
power: (Visual) 16.99 dbk (50 kw) peak. (Aural) 
14.76 dbk (30 kw). Antenna: RCA TF-12-BH, 12- 
section Superturnstile. Horizontal field pattern: 
Omni-directional. Antenna supporting structure: 
433-foot guyed tower. Overall height above ground: 
509 feet (including construction lighting). Obstruec- 
tion marking specifications in accordance with para- 
graphs 1, 3, 4, 13, 21 and 22 of FCC Form 715. 
Operating assignment: Frequency: 180-186 mega- 
cycles. (Channel No. 8). Carrier frequency: (Vis- 
ual) 181.26 Mc. (Aural) 185.76 Mc. Effective radi- 
ated power: (Visual) 25 dbk (316 kw) peak. (Aural) 
22 dbk (158 kw). Transmitter output power: (Vis- 
ual) 15.7 dbk (37.6 kw) peak. (Aural) 12.7 dbk 
(18.8 kw). Antenna height above average terrain 
770 feet. Hours of operation: Unlimited. Subject 
to the following conditions: The height of the up- 
permost point of the antenna structure, including 
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the required obstruction lighting and any other at- 
tachments, shall not exceed 1049 feet above mean 
sea level. A bench mark shall be established on the 
tower base. The elevation above mean sea level of 
the bench mark shall be determined within one foot 
from a line of spirit levels from a Municipal, State, 
or Federal bench mark that is a part of the national 
level net. The horizontal position of the tower site 


(Continued) 
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Minute #397-A-57 
Commission Meeting 
(Television Matters) 
October 30, 1957 
Agenda 
Item No. File No. Applicant Call Letters 


11. shall be determined within 14 second of latitude and 


(Contd.) longitude by a ground survey tied to a Municipal, 


State, or Federal control point that has previously 
been connected to the national geodetic network. 
An affidavit signed by a registered or qualified en- 
gineer or surveyor shall be submitted with the 
license application setting forth the geographic co- 
ordinates of the structure and the over-all height 
(which include the obstruction marking) above sea 
level of the completed structure, and describing the 
survey and the reference points upon which it is 
based, together with a plat of the antenna site and 
vertical plan sketch of the antenna structure por- 
traying pertinent details. That such grant shall be 
without prejudice to such action as the Commission 
may deem appropriate as a result of the final de- 
termination in Docket No. 11957, relating to pro- 
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posed rule-making with respect to Channel 8, New 
Haven, Connecticut. 


(Commissioners Hyde and Lee dissenting.) 


Mary Janz Morris 
Secretary 


EXCERPTS FROM TRANSCRIPT OF HEARING 
Tr. 256 
Mr. Chase: Please call William L. Putnam to the stand. 
Whereupon, 
WILLIAM L. PUTNAM 


was called as a witness and, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 
By Mr. Chase: 


Tr. 281 


Q. Mr. Putnam, what is the nearest existing VHF station 
to WWLP? A. Channel 3, WTIC, licensed to the City of 
Hartford. 

Q. Do you know when Station WTIC-TV commenced 
operation? A. I think it was September 20 of 1957; it 


was towards the middle or end of September. 

Q. Do you know the facilities with which that station 
operates? A. They operate on Channel 3 at 100 kilowatts 
from about 911 feet above average terrain. 


Q. If you will, Mr. Putnam, give us the figure and then 
tell us precisely what it is, and the basis for it. A. Our 
total gross income on an accrual basis for the month of 
November 1957 was $91,082.21. 

Q. And will you give us the same figure for the month 
of December 1957? A. The same figure was $76,041.10. 

Q. Do you know, Mr. Putnam, based on these figures the 
figure for the percentage by which this income dropped 
from November 1957 to December 1957? A. 17 percent. 
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Q. If it is possible, Mr. Putnam, let us break that down 
just a little. What was the percentage figure for the 
drop in gross income from national advertising? 

Mr. Bergson: I object, Mr. Examiner, 

The Presiding Officer: What is the basis? 

Mr. Bergson: We don’t know what portion of the $91,000 
represents national spot or national revenues or local reve- 
nues or regional revenues or anything else. 

Mr. Fitzpatrick: I think before we have percentages, we 
have to get the basic figures. 

Mr. Bergson: We have to have a predicate, 


By Mr. Chase: 


Q. Mr. Putnam, do you have the figure for the gross 
income of the Springfield Television Broadcasting Cor- 
poration 


Tr. 284 


in the month of November 1957, from national advertising? 
A. Yes. 

Q. Will you state it, please? A. In November our 
national income was $33,857.12. 

Q. And do you have the same figure for the month of 
December 1957? A. $27,365.82. 

Q. What percentage decrease is represented by those 
figures? A. 19 percent. 

Q. Will you give us the gross income figure for the 
month of November 1957 from local advertising? A. 
$29,088.25. 

Q. And the same figure for the month of December 1957. 
A. $19,415.35. 

Q. And what percentage of decline is represented there- 
by? A. 33 percent. 

Q. Mr. Putnam, in order that we may provide a some- 
what more comprehensive review of the financial history of 
WWLP, will you give me the following figures—I will 
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interrupt myself at that point to ask you one more question. 
What was the figure for total gross income for the month 
of December 1956? A. $80,148.76. 
Q. And what percentage of decline is shown by comparing 
Tr. 285 
the months of December 1956 and December 1957? A. 
5 percent. 


Mr. Chase: Will Mr. William L. Putnam resume the 
stand. 


Whereupon, 


WILLIAM L. PUTNAM 


was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 


Q. Mr. Putnam, can you tell us which of the cities 
in this exhibit are located within the proposed Grade A 
overlap area of WWLP and WNCT? 

Mr. Bergson: Mr. Examiner, aren’t the maps the best 
evidence? 

Mr. Chase: Mr. Examiner, I am laying a foundation 
work for— 

The Presiding Officer: Just a moment. The Hearing 
Examiner has to write this decision and if the Hearing 
Examiner had to take and sit down and spot these, it 
would probably take him quite a bit of time. 

I am perfectly willing to let the witness do that work 
for me. 

Mr. Bergson: I will withdraw the objection. 
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Mr. Chase: That is precisely the purpose of the question. 

The Presiding Officer: You are asking him now to 
identify the cities which are in the Grade A overlap area 
as shown on WWLP Exhibit 2? 

Mr. Chase: More precisely, Mr. Examiner, the proposed 
new Grade A overlap area. 

The Presiding Officer: Yes. 

Mr. Fitzpatrick: Just so the record is clear, is this 
limited to cities not now encompassed within the appli- 
eant’s Grade A contour and which will be within the 
proposed Grade A contour? 


Tr. 464 


Mr. Chase: Exactly and well stated. 

The Presiding Officer: All right. 

Now, start on the first page and check the cities as you 
go down. 

The Witness: Thompsonville is Grade A. Stafford 


Springs, Grade A. Agawam, Grade A. Chicopee, Grade 
A. Chicopee Falls, A. East Long Meadow is A. Ludlow, 
A. Palmer, A. Springfield, A. Westfield A. West 
Springfield, A. Wilbraham, A. 


By Mr. Chase: 


Q. Mr. Putnam, will you now tell us which of the cities 
listed in this exhibit fall within the proposed new Grade 
B contour overlap area of Stations WNHC-TV and 
WWLP? A. These are both on page 2, Holyoke and 
Northampton. 

Q. Mr. Putnam, could you tell us what percentage of 
the total receipts listed in this exhibit came from the 
cities which you have identified as being within the pro- 
posed new Grade A overlap area? A. $261,203.57. 

Q. Representing what percentage of the total? A. 82 
percent of our total local sales. 
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Q. And representing what percentage of your total gross 
sales? A. 27 percent of our total income. 

Q. Next, Mr. Putnam, would you tell us the dollar 
volume of the receipts listed in that exhibit which are 
attributed to 


Tr. 465 


the two cities you have mentioned as being within the 
proposed new Grade B service area? <A. $45,920.63. 

Q. Representing what percentage of the total receipts 
shown in that exhibit? A. 14.2 percent of our total local 
sales, 

Q. And representing what percentage of your total gross 
income? A. 5 percent. 

Mr. Chase: I have no further questions of this witness 
at this time. 

The Presiding Officer: Do you withdraw him to present 
him later? 

Mr. Chase: I do. 

The Presiding Officer: The witness may be excused, to 
be recalled later for further direct and cross. 


CLARKE A. SNYDER 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Chase: 
° ° ° ° 
Tr. 543 
Q. Do you know of the existence of a VHF station in 
Hartford, Connecticut? A. Yes, I know Channel 3 there, 
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which has come on within the past—oh, recently, I would 
say the past 6 months. 

Q. Have you encountered any greater difficulty in selling 
Station WWLP to national advertisers since the advent 
of Channel 3? 

Tr. 544 


A. Shortly before I came down here, I polled our own 
people and the answer is no, as far as our staff sales 
people are concerned. 

* 


* . * . * * . . ° 
Tr. 553 
Cross-Examination 
By Mr. Bergson: 


Tr. 557 
Q. And when a national advertiser buys Springfield, he 


buys it because he wants to get the Springfield market? 
A. That is right. 


WILLIAM L. PUTNAM 


was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 


* * eo * * * * e * * 
Tr. 662 
Further Direct Examination 
By Mr. Chase: 


cy ° ° 


Tr. 690 


Q. Mr. Putnam, in the event that Station WWLP should 
suffer a reduction in its income in the near future, what 
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changes would be necessary in the programming of this 
station? 

Mr. Bergson: Now, Mr. Examiner, I object to that 
question. I fail to see what relevance that has to the issues 
in this particular case. 

Mr. Chase: I believe I can make that clear without 
difficulty. 

Mr. Bergson: The loss of revenue could be due to any 
number of reasons. 

The Presiding Officer: I will overrule your objection. 

The Witness: Well, the first thing that I would give 
consideration to would be the reduction of sustaining 
remotes. Remotes are awfully expensive and they consume 
an awful lot of manpower. We have a fixed price for a 
remote of $400 in terms of the cost involved. We are 
generally well in excess of it. 

Q. Are those programs of the sort which were listed 
in the exhibit you just saw? A. Yes. We just did in this 


year, in 1958, the installation of the new Bishop of Western 
Massachusetts, and we lost our shirt in that place. We 
would have to discontinue that kind of programming. That 
would be the first thing that we would do. There would be 
absolutely no more of that. Then we would have to con- 
sider reduction of certain of our live 
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programs. Probably the news would be the first, because 
that is the most expensive. 

Q. Are you talking about local news? A. Local news. 
Gathering and filming local news is pretty expensive, such 
as we do it for a station of our size and our market, and 
we would have to knock that one out pretty quick. Con- 
currently, with both of these ideas, we might consider a 
reduction in broadcast day, but I think that would be 
later, but we would give a lot of consideration to the 
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reduction and perhaps complete elimination of local pro- 
gramming on WRLP. 

Q. Give us some index as to what extent local program- 
ming is originated on WRLP. A. We originate at WRLP. 
two local newscasts every day on a regular basis, five days 
a week. We also originate an interview program on Sun- 
day afternoons from WRLP for one hour, from 1 to 2. 

We originate a local feature show on Tuesday evenings, 
7:30 to 8. And from time to time WRLP pre-empts other 
program time that they might normally be carrying from 
WWLP for features of interest that come up in that area. 
Now, this is at the discretion of the station manager when 
he thinks he has got something of great note, 

We also originate some programs for WRLP that are 
of interest to the WWLP area, and feed them ont; that 
is, we feed | 
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them back to the Springfield station. Among these are 
“‘At Home with Kitty’’, we originate one day a week from 
Channel 32, WRLP, in order to give the people of that 
area a chance to get expression on television, 

We originate a ski report program from WRLP which 
we feed south. This is done two days a week during the 
ski season. All of this stuff costs me pretty heavily, since 
our income from WRLP is nowhere near meeting our ex- 
pense. We sort of hope that some day it will, but it 
hasn’t come close, and my payroll at WRLP could be 
reduced by $1200 to $1300 a week if I were to eliminate 
local originations from that station. This would be a 
great saving. Short of going right off the air, that is 
about all I could do. 

Q. I believe you mentioned, perhaps just in passing, 
the possibility of a reduction in the program day? A. Yes. 

Q. Would that be given serious consideration? A. This 
would, but this would be a really desperate last resort 
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because if we were to do so, we would seriously jeopardize 
any hope of trying to ever become a first class station, 
and we would lose the daytime andience, which means so 
much to station prestige, and prestige is one of those 
intangibles that mean a lot, but you can’t really measure. 

All of this time, of course, we would lose the staff. All of 
these that I have outlined are means of reducing the pay- 
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roll, because essentially payroll is cost. We would have 
to reduce payroll. You don’t cut costs unless you cut 
payroll, and this would mean we wouldn’t be able to origi- 
nate any more ‘Wide, Wide World”’ shows or any more 
network programs from the Springfield area as we have 
in the past. 

We have fed ‘Tonight’? from Springfield, we have 
originated ‘‘Today’’ from up in Vermont. We have origi- 
nated I don’t know how many ‘‘Wide, Wide World”’ shows 
because we have the staff and equipment to do these things, 
and we would no longer be able to do this if we had to cut 
back our staff. We originated a nine-camera ‘‘Wide, 
Wide World”? show once, which I was told by the Wide, 
Wide World people was more than any station in the 
country had ever undertaken. 

Mr. Bergson: Mr. Examiner, recognizing the self-serving 
nature of the hearsay which the witness has just stated, 
I will refrain from making any objection and will rely 
upon your usual discrimination. 


* * e * * a 
Tr. 1169 
HOWARD S. FRAZIER 


was recalled as a witness and, having been previously 
duly sworn, was examined and testified further as follows: 
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Direct Examination (Continued) 
By Mr. Chase: 
Tr. 1239 


Mr. Chase: Mr. Examiner, I offer in evidence WWLP 
Exhibit No. 44. 

Mr. Bergson: I have a couple of qualifying questions, 
Mr. Examiner. 

Mr. Frazier, does this tabulation purport to show the 
facilities of the stations listed, specifically the effective 
radiated power, the antenna heights? 

The Witness: No, it does not. 

Mr. Bergson: The antenna heights? 

The Witness: No, it does: not; 

Mr. Bergson: The location of the so-called VHF stations 
with relation to the communities to which they are 
allocated? 

The Witness: The approximate mileage is given and they 
are approximate, city center to city center. They are not 
transmitter to city. 

Mr. Bergson: Perhaps you misunderstood my question. 
What I want to know is, does this show the relationship 
between the location of the VHF station listed and the 
community to which that VHF station is assigned? 

The Witness: Yes, it does. It gives the name of the 
assigned community, 

Mr. Bergson: Now, will you again listen to my question. 
Does it show the relationship, and by that I mean the dis- 
tance of the station, the VHF station, from the community 
to which it is assigned? 
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The Witness: No, it does not. My mileages would be 
from city center to city center, taking the assigned city 
of the competing station. 
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Mr. Bergson: You have a tabulation here called ‘‘Miles 
to UHF Station,”’ is that right? 

The Witness: That is right. 

Mr. Bergson: And that is the separation between the 
UHF station that went off the air and the VHF station 
that is listed, or is it— 

The Witness: That should be interpreted to mean city 
center to city center. 

Mr. Bergson: I see. So that taking the first one, for 
example, where the station that went off the air is located 
in Mobile, and the VHF stations were also located in 
Mobile— 

The Witness: That is right. 

Mr. Bergson: So there is no mileage shown there. 

Then, as you go down the list, the first one— 

The Witness: The word ‘‘local’’ is used in the VHF 
column where we don’t think that mileage was significant. 

Mr. Bergson: Right. 

Now, when you get to a question of two different 
communities, such as in the second station, the Little 
Rock station, and you have a notation there of 35 miles 
with reference to a station in Pine Blufi— 

The Witness: That is right. 
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Mr. Bergson (continuing) : —that 35 miles represents 
the distance between the center of Little Rock and the 
center of Pine Bluff? 

The Witness: Approximately. 

Mr. Bergson: But it has no relationship to the distance 
between the two stations as such? 

The Witness: No. 

Mr. Bergson: And it does not purport to show the dis- 
tance of the VHF station from, in this instance, the center 
of Pine Bluff? 
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The Witness: No, it does not purport to show the station- 
to-station distances. 

Mr. Bergson: And it also does not show the effective 
radiated power or the antenna heights of the stations in- 
volved? 

The Witness: No, it does not. 

Mr. Bergson: Now, you have notations there also con- 
cerning the network affiliations of both the UHF stations 
and the VHF stations— 

The Witness: That is right. 

Mr. Bergson (continuing) : —does your exhibit show the 
dates of affiliation or when each of the stations became 
affiliated with the networks or ceased to be affiliated with 
the networks? 

The Witness: No, it does not give that information, but I 
think I can give you a pretty fair guide to the dates that 
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are involved in— 

Mr. Bergson: Now, just a minute. You have answered 
the question. What you would like to do now would be to 
tell us something else. Does it have anything to do with 
the dates that I requested? 

The Witness: I think it is responsive to your question. 

Mr. Bergson: All right, sir. 

The Witness: In connection with the VHF affiliations on 
the right-hand side of these pages, they are the current 
affiliations as published in the current issue of Television 
Digest. 

Mr. Bergson: That is simply the designation of the 
network? 

The Witness: That is right. 

Now, the network designation in connection with UHF 
is taken from Television Digest, as of the last period in 
which the UHF station was in operation, so that you have 
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current affiliations on the right-hand side, and over on 
the left-hand side you have the affiliations at the time of 
mortality of the U. 

Mr. Bergson: But it doesn’t show when the UHF or 
the VHF station first became affiliated with the network 
or in those instances where there have been terminations, 
it doesn’t show the dates upon which the network affiliation 
was terminated? 

The Witness: No, there are no actual dates of ter- 
minations 
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of affiliations here. 

There are some instances where it might be obvious to 
some of us, but it isn’t shown on the exhibit. 

Mr. Bergson: Well, except for the fact that this is 
offered simply as the basis of material upon which the 
witness has offered opinion testimony, I think it is quite 
apparent that it has no relevancy, Mr. Examiner. 

Under those circumstances, I will not object to it. 


* * * * e * e ° 


Tr. 1248 


Mr. Fitzpatrick: May I ask you just one more question 
and then I will be finished. In instances where you show, 
say, with respect to, well, we will take Little Rock, you 
show that Channel 7 went on the air at Pine Bluff, KATV, 
and that Pine Bluff is 35 miles away from Little Rock, 
center of the city to center of city. 

The Witness: Yes. 

Mr. Fitzpatrick: Now, you don’t know and it is not 
represented here whether or not the transmitter of Channel 
7 was on the side of Pine Bluff nearest Little Rock or 
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whether it was 20 miles on the other side of Pine Bluff, 
do you? 
260 


The Witness: I don’t know. My impression was in this 
instance that the transmitter had been designed to offer 
some type of service to both cities. 

Mr. Fitzpatrick: Well, without knowing the location 
of the transmitter in some of these instances, wouldn’t it 
be impossible to determine whether or not either a Grade 
A or a Grade B signal contour encompassed the city 
where the U was located? 

The Witness: Oh, yes, it would be impossible to deter- 
mine that, and I haven’t attempted to determine it, and 
for my purposes it is not important to me. 

* e ° * * * * 
Tr. 1280 
By Mr. Fitzpatrick: 
* ° * * * * * . * 


Q. Did you find any city which was comparable in popu- 
lation to Springfield and Holyoke which had two UHF 
stations and was located the same proportionate distance 
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from two operating VHF stations so that a comparison 
could be made. A. No, we examined and prepared a list 
of all of the operating UHF stations and were unable to 
find such a situation. 
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Springfield Exhibit 8 
Telephone PL. 7-4701 


JAMES P. MCGRATH 
CERTIFIED PUBLIC ACCOUNTANT 
32 FRANKLIN STREET 
WORCESTER 3, MASSACHUSETTS 


February 20, 1956 
Board of Directors, 
Springfield Television Broadcasting Corp., 
Springfield, Massachusetts 


I have examined the balance sheet of Springfield Tele- 
vision Broadcasting Corp. as of December 31, 1955 and the 
related statements of profit and loss and deficit for the 
year then ended. My examination was made in accordance 
with generally accepted auditing standards, and accord- 
ingly included such tests of the accounting records and 
such other auditing procedures as I considered necessary 
in the circumstances, except that I did not confirm the 
accounts receivable by correspondence with debtors. 

In my opinion, subject to the exception noted in the pre- 
ceding paragraph, the accompanying balance sheet and 
related statements of profit and loss and deficit present 
fairly the fianncial position of Springfield Television 
Broadcasting Corp., at December 31, 1955, and the results 
of its operations for the year then ended, in conformity 
with generally accepted accounting principles applied on 
a basis consistent with that of the preceding year. 


James P. McGrata 
Certified Public Accountant 
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EXHIBIT A 


STATEMENT OF PROFIT AND LOSS 
For the Year ended December 31, 1955 


Income: 


National 

Local 

Regional 
Network—N.B.C. 
Network—A.B.C. 


559,672.17 
46,547.77 


Net income 513,124.60 
Operating expenses (Schedule 1) : 
Technical $163,109.25 
Program 161,774.60 


90,223.65 
75,083.57 490,191.07 


Net operating profit 22,933.53 


Other charges (net) : 
Interest expense $ 9,190.72 
Loss on sale of fixed assets 333.33 


$ 9,524.05 
Less miscellaneous income 2,896.51 


Other charges (net) 
Net profit $ 16,305.99 


Note—Included in technical expenses, depreciation, for the year 
ended December 31, 1955, are charges of $10,389.81 for the secur- 
ing of an antenna. 
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Balance Sheet 
As of December 31, 1955 


ASSETS 
Current assets: 


Cash in bank and on hand $ 10,379.93 
Accounts receivable: 


$ 77,731.02 
446.71 78,177.73 


Total current assets 
Fixed assets: 


Reserve for Book Value 
Cost Depreciation Net 


Building and 

improvements $ 88,168.45 $ 8,733.08 $ 79,435.37 
Technical 

equipment 

(see Note) 303,275.46 85,925.77 217,349.69 
Mobile 

equipment 

(see Note) 40,847.00 7,658.82 33,188.18 
Furniture and 

fixtures 15,872.42 3,751.56 12,120.86 
Motor vehicles 13,554.73 1,125.85 12,428.55 


$461,718.06 $107,195.08 $354,522.98 
Prepaid expenses: 


$ 1,279.00 
Tubes and supplies 4,410.56 


Interest 1,205.74 6,895.30 
750.00 

$450,725.94 

Note: Notes payable, conditional sales contracts, are due to 
General Electric Company, from whom the majority of the tech- 
nical and mobile equipment has been purchased. The notes are 


payable in monthly installments and title to the equipment does not 
pass until the notes are fully paid. 
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LiABILITIES 


Exhibit B 
Current liabilities: 


Notes payable, banks, unsecured 

Notes payable, conditional sales contracts, due 
prior to December 31, 1956 (see Note) 

Accounts payable 

Contracts payable 

Loans payable, officers 

Employees payroll deductions 


Accrued expenses: 
8,994.24 
License fees 7,359.33 
Interest 4,690.37 
Social security taxes x 
Massachusetts corporation excise .... 1,200.00 23,177.38 
Total current liabilities 243,455.73 


Net Worth: 
Capital stock: 


Authorized, 50,000 shares, par value 
$10.00 
Issued and outstanding, 41,989 
shares 
Paid-in surplus 


$483,250.00 
Deficit : 


Balance, December 31, 
$292,285.78 


Less net profit, year 
ended December 


31, 1955 (Exhibit A) 16,305.99 (275,979.79) 207,270.21 
$450,725.94 
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OPERATING EXPENSES 


For the Year ended December 31, 1955 
Technical expenses: 


Schedule 1 


Program expenses: 


Salaries and wages 
Film 
Talent—salaries 
Depreciation 

Art work 


Music license 
Miscellaneous 


Sales expenses: 


Salaries and wages 
Commissions 
Advertising 

Travel 


General and administrative expenses: 


Officersiisalariesiaz)-ceo ecco cen oe ccnerrn 11,012.20 
Office salaries 

Social security taxes 

Local taxes 

Repairs and maintenance 

Professional services 

Office supplies 


Telephone 
Rent 
Postage and freight 


Depreciation 

Dues and subscriptions 
Bad debts 
Miscellaneous 


78,083.57 
$490,191.07 
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Telephone PL. 7-4701 


JAMES P. MCGRATH 
CERTIFIED PUBLIC ACCOUNTANT 
32 FRANKLIN STREET 
WORCESTER 3, MASSACHUSETTS 


February 20, 1957 
Board of Directors, 
Springfield Television Broadcasting Corp., 
Springfield, Massachusetts 


I have examined the balance sheet of Springfield Tele- 
vision Broadcasting Corp. as of December 31, 1956 and 
the related statements of profit and loss and deficit for 
the year then ended. My examination was made in accord- 
ance with generally accepted auditing standards, and ac- 
cordingly included such tests of the accounting records 
and such other auditing procedures as I considered neces- 
sary in the circumstances. 


In my opinion, the accompanying balance sheet and 
related statements of profit and loss and deficit present 
fairly the fimancial position of Springfield Television 
Broadcasting Corp., at December 31, 1956, and the results 
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of its operations for the year then ended, in conformity 
with generally accepted accounting principles applied on a 
basis consistent with that of the preceding year. 


Certified Public Accountant 
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Exhibit A 


STATEMENT OF PROFIT AND LOSS 
For the Year ended December 31, 1956 


Income: 
National 


Network—N.B.C. : 
Network—A.B.C. 26,181.22 
78,136.62 


923,001.10 


$849,246.01 


$194,440.00 
236,403.30 
152,755.29 
132,019.99 715,618.58 


Net operating profit $133,627.43 
Other charges (net) : 


Interest expense 
Loss on sale of fixed assets 


Less miscellaneous income 6,486.23 183.03 


INetmDrofiterriiseieirie eee terse $133,444.40 


275 


Balance Sheet 
As of December 31, 1956 


ASSETS 


Current assets: 
Cash in bank and on hand $ 18,510.69 


$125,308.93 
843.20 126,152.13 


Accounts receivable : 


Subscriptions receivable 


Total current assets 


Technical equipment contract in process (see Note) .. 182,191.86 
Fixed assets: 
Reserve for Net 
Cost Depreciation Book Value 


Building and 

improvements $114,988.18 $ 14,524.23 $100,463.95 
Technical 

equipment 333,775.59 125,572.92 208,202.67 


40,847.00 14,466.65 26,380.35 


24,774.84 6,130.64 18,644.20 
Motor vehicles —_ 20,575.03 4,814.59 15,760.44 
$534,960.64 $165,509.03 369,451.61 


Prepaid expenses: 


Insurance 
1,539.78 


Organization expenses: 
Organization expense 


Note: The note payable, conditional sales contract, is due Radio 
Corp. of America for technical equipment in process of installation. 
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Lruasmiries 
Current liabilities: 


Notes payable, banks, unsecured 

Note payable, conditional sale contract (see Note).. 
Accounts payable, trade 

Loans payable, officer 

Employees’ payroll deductions 


Acerued expenses: 


Salaries and wages 

Commissions 

License fees 

Social security taxes 

Massachusetts corporation excise ... 47,398.50 


Total current liabilities $283,970.58 


Note payable, conditional sale contract, due subse- 
quent to December 31, 1957 (see Note) $ 68,321.88 


Net worth: 
Capital stock: 


Authorized, 50,000 shares, 
par value $10.00 
Issued and outstanding, 48,228 
shares $482,280.00 
80,150.00 


$562,430.00 
167,931.39 394,498.61 


$746,791.07 
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Exhibit C 


STATEMENT OF DEFICIT 
For the Year ended December 31, 1956 


Deficit, December 31, 1955 
Deduct net profit, year ended 
December 31, 1956 (Exhibit A).. 
Less Dividends paid: 
Stock Dividend of 5% $20,989.00 
Cash dividend, ag per 


4,407.00 25,396.00 108,048.40 


$167,931.39 


Schedule 1 
OPERATING EXPENSES 


For the Year Ended December 31, 1956 


Technical expenses: 


Salaries and wages 
Maintenance and supplies . 
Depreciation 


Program expenses‘ 


Salaries and wages 
Talent—salaries 
Film 

Depreciation 
Outside talent 
News service 
Music license 
Miscellaneous 


Sales expenses: 


Salaries and wages 
Commissions 
Advertising 

Travel 


General and administrative expenses: 


Officers” salaries) 2. - <<. occ nice wo wiclccleeelsieie $ 37,806.52 
Office salaries 8,846.75 
Social security taxes 

Local taxes 

Massachusetts corporation excise 

Repairs and maintenance 

Professional services 

Employees’ profit sharing 

Telephone 

Motor vehicle expense .... 


Insurance 

Depreciation 

Dues and subscriptions 
Miscellaneous 


$132,019.99 
$715,618.58 
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Springfield Exhibit 10 
Telephone PL. 7-4701 


JAMES P. MCGRATH 
CERTIFIED PUBLIC ACCOUNTANT 
32 FRANKLIN STREET 
WORCESTER 3, MASSACHUSETTS 


February 18, 1958 
Board of Directors, 
Springfield Television Broadcasting Corp., 
Springfield, Massachusetts 


I have examined the balance sheet of Springfield Tele- 
vision Broadcasting Corp. as of December 31, 1957 and 
the related statements of profit and loss and deficit for 
the year then ended. My examination was made in accord- 
ance with generally accepted auditing standards, and ac- 


cordingly included such tests of the accounting records and 
such other auditing procedures as I considered necessary 
in the circumstances. 


In my opinion, the accompanying balance sheet and re- 
lated statements of profit and loss and deficit present 
fairly the financial position of Springfield Television 
Broadcasting Corp., at December 31, 1957, and the results 
of its operations for the year then ended, in conformity 
with generally accepted accounting principles applied on 
a basis consistent with that of the preceding year. 


James P. McGratx 
Certified Public Accountant 
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Exhibit A 


STATEMENT OF PROFIT AND LOSS 
For the Year ended December 31, 1957 


Network—N. B.C. 
Network—A.B.C. 


$1,027,407.64 
76,880.73 


$ 950,526.91 


$283,797.45 
293,711.75 
171,525.93 
186,995.19 936,030.32 


Net operating profit $ 14,496.59 
Other charges (net) : 


Interest expense $ 9,467.41 
Less other income: 
Purchase discounts ....$ 2,873.24 
Miscellaneous income 2,435.18 5,308.42 


Net profit 
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Balance Sheet 
As of December 31, 1957 


ASSETS 
Current assets: 


Cash in bank and on hand $ 10,074.16 
Accounts receivable: 
$126,261.26 
5,887.24 131,648.50 


Total current assets $141,722.66 


Fixed assets: 
Reserve for Net 
Cost Depreciation Book Value 
eee 


Building and 

improvements .$170,579.30 $ 24,490.92 $146,088.38 
Technical 

equipment 541,468.21 177,977.50 363,490.71 
Mobile 

equipment 41,459.50 21,396.98 20,062.52 
Furniture and 

fixtures 27,918.47 7,767.63 20,150.84 
Motor vehicles 39,642.48 10,137.37 29,505.11 


$821,067.96 $241,770.40 $579,297.56 
Prepaid expenses: 


Insurance $ 1,670.43 
Interest 675.00 2,345.43 


Organization expense 


$724,115.65 


Note—The note payable, conditional sales contract, is due Radio 
Corp. of America for technical equipment purchased at a cost of 
approximately $182,000. 
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Ezhibit B 
LIABILITIES 


Current liabilities: 


Notes payable, banks, unsecured 
Note payable, conditional sale contract (see Note) .. 


Accrued expenses: 


Salaries and wages 
Commissions 
License fees 
Interest 


42,642.13 
$314,565.18 


Note payable, conditional sale contract, due 
subsequent to December 31, 1958 (see Note) $ 11,387.86 


Net worth: 
Capital stock: 


Authorized, 50,000 shares, par 
value $10.00 
Issued and outstanding 47,836 
shares $478,180.00 
82,180.00 


560,540.00 
$162,377.39 398,162.61 


$724,115.65 
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STATEMENT OF DEFICIT 
For the Year ended December 31, 1957 
Deficit, December 31, 1956 $167,931.39 


Deduct net profit, year ended 
December 31, 1957 (Exhibit A) 


Exhibit C 


Add dividends paid, 10¢ per share 


$157,493.79 
Deficit, December 31, 1957 $162,377.39 


Schedule 


OPERATING EXPENSES 
For the year ended December 31, 1957 


Technical expenses: 


Salaries and wages 
Maintenance and supplies 
Depreciation 


Salaries and wageS .....----eeeeee eee ee ereceeees $ 87,284.67 
Talent—salaries 53,635.76 
Film 

Depreciation 

Outside talent 

News service 

Music license 

Miscellaneous 


Sales expenses: 
Salaries and wages 
Commissions 
Advertising 


General and administrative expenses: 
Officers’ salaries 
Office salaries 
Social security taxes 
Local taxes 
Massachusetts corporation excise 
Repairs and maintenance 
Professional services 
Office supplies 
Telephone 
Motor vehicle expense 
Postage and express 


Depreciation 
Dues and subscriptions . 
Miscellaneous 


$186,995.19 
$936,030.32 


Springfield Exhibit 14 
WWLP LOCAL SALES 1957 
(Sales by Local Sales Force) 


CONNECTICUT 


Hartford—Total $10,211.80 
Connecticut Boat Show 
Gold Bond Mattress 
J. J. Newberry 
RCA Distributor 
Stanley Research Corp. .......:+eeee-eeeeeceees 
State Line Potato Chip 
Sterling Ski Club 


Total $ 3,349.17 


Stafford Springs 
Pioneer Valley Racing Assoc. .....-----++ Total $ 110.00 


MASSACHUSETTS 


Agawam—Total $8,634.01 
John A. McPherson 
Pepsi-Cola Bottling Co. 
Riverside Park 
Sarat Motors 
Springfield Toro 
Tinti’s Food Products 


Chicopee—Total $13,525.91 
Cavalier Cafe & Restaurant 
Chicopee Merchants Assoc. .......-- 
Chicopee Provision Co. .......---++++ 
Politicals 
Rucki’s—Chicopee Tire 
Woolworth Store 


Chicopee Falls 
Harold Kent Ford 


East Longmeadow 


MASSACHUSETTS—(cont.) 


Greenfield—Total $454.65 
Clark Hardware 
Salad Master 


Holyoke—Total $44,363.22 
Adell Chemical Co. .........--- 
Tina Cohen moka 
Defoe Ford 
Foster Farrar Co. ........ceceeeeee cree eeeeeeee 
Food Marts 
Holeomb Motors 
Holyoke Jr. Chamber of Commerce 
Kay-Corey Oldsmobile 
Lizotte Glass 
J. J. Newberry 
Politicals 


Quality Bakeries—Dreikorns 25,094.25 
Romeo Remillard 27.00 
Siberian Furriers 406.00 
Whiting Coal Co. 385.50 
Yankee Pedlar 102.00 


Northampton—Total $1,557.41 
J. J. Newberry 
Norwood’s 


Ludlow 
O?Connor’s, Ime. <<. oj... 000. ene cecccen Total $ 1,390.95 


Palmer 
Faulkner Hardware Total $ 55.40 


Arnold Shoe Store 
Atlas Auto Trim 


MASSACHUSETTS (cont.) 


Springfield (cont.) 
Bailey-Wagner 
Barsom’s Beauty Salon 


Bart Jewelers 


John B. Boyd 
Arthur J. Boyer 


Burt Sales Co. 
Canada Dry 


Carlisle Hardware Co. 
Carvel Ice Cream 


Converse-Carlisle Coal Co. .....------eeereeeees 
Gray-Burke Dist.—Carling’s 

Crown Upholstery 

Dale Brothers Laundry 

Dietz & Bednarz 

Lou Dramin 

Elliott-Springfield Lincoln Mereury 

Englander Mattress 

Forbes & Wallace, Inc. ..... 

Fred Astaire Dance Studio 

French Basket 

William D. Gallant, Inc. .......---.eee ee ee eens 
Genden Brothers 

Georgian Cafeteria 

Goodwill Industries, Inc. .......-..---eeeeeeeeee 
Haley Brothers Monuments 

Hampden Furniture 

Hedges-Sattler 

Henricks Brothers ......---.eseeee cece ee eeeeee 
Highland Hotel 

Kane Furniture 

Kelleher & Mixer 

Kimball’s Furniture 

Koffee Kup, Inc. ........-0-- eee eee eect ee eeeee 
K-V Homes 

Lederer’s Bakery 

McDonald Greenhouse 

McKesson & Robbins 

Melha Shrine Circus 

Stanley Miduro 

Millinery Manufacturers 

Musie City 

Mutual of Omaha 


MASSACHUSETTS (cont.) 


Oaks Inn 

D. K. O’Martian 

Sterling A. Orr, Inc. ....-----eee eee eee eee eee 
J. C. Penney 

Pioneer Furniture 

Pioneer Supply Co. .-....------ cece ee eeeeeeeees 
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Popular Food Market 

Punderson Coal Co. 

Regal Appliance 

A. V. Reopell 

Ringling Brothers Circus 

Rocky’s Hardware 

Roundhill Drive-in Theatre 

F. L. Sanford 

Martin Saykin 

Security Banking 

Shalen & Konover 

SplashvineSen cere or Eee ee 
Sportsmen’s Center 

Springfield Auto Dealers ..............--------- 
Springfield Chamber of Commerce 

Springfield Gas Light 

Springfield Motor Sales 

Springfield Nash Motors ............ aah sas aSH4> 
Springfield Sugar Products 

Springfield Typewriter Exchange 

State Liquor Mart 

Stauffer Home Reducing Plan 

Stein’s Kiddieworld 

Dorothea Stebbins—Santa Claus 


Surplus Warehouse 

Swett Brothers 

Third National Bank & Trust Co. ...............- 
Thoren, Inc. 

TMS eThorper Comer cee eee en 
Elton R. Turner 

Wnionkirasts Come eee -eee ee eee ceeieeenice 
United States Spring Bed 

Valley Cinema 

Value, Inc. 

Victoria Sport Shop 

Victoria Tire 


Mr. William White 
Olney Woodard 


MASSACHUSETTS (concl.) 


Westfield—Total $13,894.15 
Butler Insurance Agency 
Politicals 
Shaker Farms Country Club 
Westfield Jr. Chamber of Commerce 
Westfield Motor Sales 


West Springfield—Total $27,789.01 
Eastern Gas & Electric Co. ....-----see--eeeeeee 
Eastern States Exposition 
Freedman Radio & Electric .......-----sseeees an 
Freedman Wayside Furniture 
Genton Clothes 
International Motors 
Leader Chevrolet 
Midas Muffler Shop 
Rayceo Auto Seat Covers 
Retail Furniture Warehouse 
Sears Roebuck 
Springeld Hockey Assoc.—Ice Capades 
Yale-Genton 


Wilbraham 
Parkway Drive-In Theatre 


VERMONT 


Brattleboro—Total $510.00 
Brattleboro Chamber of Commerce 
Vermont Maple Orchards 
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Excerpts from Springfield Exhibit 45 
Table D 


ANALYSIS OF COMMUNITIES IN WHICH UHF 
STATIONS HAVE GONE ON THE AIR 


(As of January 4, 1958) 


1. UHF-Only Communities (i.e, without VHF Assignments) 


Number Percent 
No. of Communities in Which: 


33% 


7 
60 
100% 


2. Intermixed Communities (in which UHF 
went on the air before VHF) 


No. of Communities in Which: 
All UHF stations are now off the air 
(See Table E) 


some are still on the air (See Table F) 
All UHF sations are still on the air 
(See Table G) 


3. Intermixed Communities (in which UHF 
went on the air after VHF) 


No. of Communities in Which: 
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Table D (Continued) 
4. All Intermixed Communities (Groups 2 and 3 combined) 
Number Percent 
No. of Communities in Which: 


All UHF stations are now off the air 60% 
Some UHF stations went off the air and 

some are still on the air 
All UBF stations are still on the air 


5. All Communities in which UHF went on the air 
No. of Communities in Which: 


All UHF stations are now off the air 
Some UHF stations went off the air and 


some are still on the air 
All UHF stations are still on the air 


AL-Vadad 
urede ye Yo yuoM (THA)— SS6E ‘ST * 
AL-Veld At Ife uo youq quem (HiL)— FS6E ‘OL ° 
AL-Vadd A te yo quem (HO)— S60 ‘Te * 
ALUVAM We uo yuo (THA)— PS6T ‘ST ° 
AdVad At JB uo quam (THA)— 8960 ‘OT * 
NALM te yo zuem (THN)— SS6T ‘08 * 
UAOM 1B uo JUOM (AHA)— FSET ‘68 * 
DALY te uo quem (THA)— &96L ‘IL * 
AL ODOM 18 Yoquea (THN)— LSGT ‘Te 
AL'VUOM We uo yuos (THA)— SS6T ‘S * 
AL LHAM 488 uo qua (MHA)— SG6L ‘L * 
ALOOOM Ate uo quem (THN)— S961 ‘08 ° 
AHLM 18 uo quo (THA)— S60 ‘FT * 
AL-MUVM ale uo yuo (THA) — PS6L ‘ : 
ALUM Ale YOON (MHN)— FSGE “EL * 
ALUM 4B uo quem (THN)— SG6E ‘F * 
AL DUAL Ue uo quem (HA)— SS6L 62 * 
AG AVMAL te Yoquem (THN)— F96T ‘T * 
ALVOVA 28 uo quem (THA)— SS6L ‘FI ‘uve 
AL-AVMAL 18 Uo qUOM (THO)— B96 ‘63 290i. rd 


HH HHA 
squauubissy 
porvosoumuop 


(sc6T ‘ Aavnuee jo sy) 


Bloousuag 


10749075 


oyUSTIBLORS 


HOM OTT 


oTIQOT 
fysg 


®PHOpy 


SMUIOFTED 


susuByIY 


UV GHL diO MON AV SNOLLVLS JHN TIV ANV JHA THOM 
aIV GHL NO DNEM JAHN GYaHA SHILINOWNOD CHXINUALINI 02 FO DNILSTT 


A 22991 


LNd AA Ae yoy (THA)— FS6E ‘QT 09d 
ALNVDAL Al8 Uo 3U0M (MHA)— F961 ‘Te Ady 
AL-HSOA 418 uo je (HHA)— 8961 ‘T °C 
Wd A te uo JOM (THO)— 8960 ‘22 “Sny puypyiog 
ALWVTA 18 Yo 2U0M (THON)— S96 ‘Go “Je 
AALIVM ate uo UeM (THA)— F961 ‘8 ‘3ny 
AL-WV'IA J8 uo jue (THA)— 8960 ‘GZ “AON U0}8TMOr] ouIeyy 
ZVAM tte Yo wos (THN)— FG6T ‘TE ABW 
ALSONM te uo yum (THA)— SS6E ‘22 “30g 
ZVAM ste uo zo (THO)— SS6T ‘IT ‘any so1U0;Y euBIsINO'] 
AAAM Ale Yo yuo (THN)— 9g6E ‘og ‘Ady 
AL AUVM te uo qua (TITA)— S960 ‘06 ‘3ny 
ALAUVM Je uo zuem (GHA)— PS6L ‘OT ‘2°90 : 
(GAM tte uo yuo (HA)— €S6T ‘ST * BIOTA, 
AL-VMOA te Yo ques (THO)— Sg6r ‘ 
AWL-ZVWA\ tle Uo uO (TH A)— 8967 ‘63 ‘Say 
AL-VHOA\ 12 uo quo (THO)— eg6r ‘Ge Aine WOodE HY 
AL-MUIAL te Yo wo (THN)— 960 ‘T ' 
AL LVAA Ie uo que (THA)— F961 
ALdA\ 48 uo yum (THA)— $S61 
AL-MUIA te uo ques (THN)— eget ‘Te ‘any =f Z youog wie 1s9A, 


JHQ AHA fs 
spuoumudissy 
pra4aUUogD 


L6% 


ALAM U8 Yow (THA)— Lg6I ‘og ‘ady 
AI-MDM te UO qUeM (THA)— 9661 ‘8 “AON 
UOT we uo quom (THA)— Sa6t ‘G Av_ 
AL-NIOM 318 uo quem (THA)—8s6l ‘62 “ydog 
ALI Ue uo yu0Ms (THN)—ZG6L ‘6 “dog 
AL-AOLAN 38 Yo yum (THA)— LGGT ‘IT Avyy 
ALSPSA\ 1B uo qUoM (THA)—ES6I ‘62 "1d0g 
AGAOLM 38 uo yu0m (THA)—ES6E ‘gL ‘ydog 
ALOVNA 418 yo quem (THN)— LE6T ‘Te ‘ood 
ALTVUA 18 wo ju0M (THA)— 9961 ‘T ‘09a 


AL-OVNA\ Je Uo qU0M (THN)— es6r ‘g sIne 
ALPM AUB Yo UI (THN)— SG6r ‘Te Avy 


ALLA 
MOU AD IISA IB uo qUOM (THA)— $961 ‘GT “BIT 
LATA, 18 uo jum (THA)— 961 ‘02 °C 
ADCA, 18 Uo quoM (THN)— Sc6l ‘0s ‘uBe 
AdIA 18 Jo jum (HO)— PG6L ‘gt AME 
ALTVCM We uo yuem (THA)— $961 ‘82 ‘49a 
ALWSCA Ue uo qU0M (THA)— $G6T ‘8% “G0 
ALATA, WS U0 quem (THNI— |eg6r ‘Te AvIq 


v ¥ 


HHA AHA 
Spuawmubsss py 
1DID49UUOD 


purpiiog 


WOTBS-UO}SUL A 


Us [8Y 


UuOsHoBe 


‘BIA, ‘tonedng 


“yinyng 
eT) 


BUTOIBD YON 


tddisstss1pq 


BpOsoUUT PY 
91019 


AL-VNMAA ae yo ye" (TH)— Sg6r ‘Zt “det 
AL-SHOAL tte Uo que (THA)— F961 ‘OT “Bay 
AdVNDLM 2{8 uo ques (THO)— 8961 ‘LT ‘340g 
ALDNVM ae yo quem (THO)— Sg6r ‘Te a 
AG-XDAM ate uo quem (THA)— SG6T ‘08 “2° 
ALPDNVM ale uo quem (THN)— SS6E “LT '°0 
XLAM Jv yo yes (THO)— F961 ‘8% 3°90 
ALUM ae uo yum (THA)— #961 ‘FT '9°0 
XLAM ae uo quem (HA)— eS6L ‘Fo “Sny 
AL-OGAM ae yoqwem (THO)— LG6T ‘6T “ny 
AL-XISM 1B uo ue (THA)— 9961 ‘08 34° 
AL SIM a uo yom (THA)— 9961 ‘9 AWN 
ALOGAM 218 uo yu0s (THO)— F961 ‘6 oung 
AGOVdx 8 uo yw (THA)— LG6L ‘23 °°O 
LGM te yoyuom (THA)— 9S60 ‘T “Sny 
AL-NGAM ae uo quem (THA)— $g6r ‘T wdy 
LWA ate uo quem (THO)— $961 ‘6 ‘Ady 
TTADAA AB yo yuo (MHA)— 9g6L ‘62 dV 
AGOGAIM 18 U0 zUOM (THA)— 8961 ‘9% °C 
TTADAK Ite uo qUOM (THN)— ES6l ‘ST Aime 


66% 
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EXCERPTS FROM DEPOSITIONS 
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FRANK ADAMS, having been duly sworn, on oath 
deposes and says as follows: 


Direct Examination by Mr. Chase 


Q. Sir, will you state your name and address for the 
record? A. Frank Adams, 21 Sycamore Knolls, South 
Hadley. 

Q. Do you also have an address at 33 Plainfield Street, 
Springfield? A. Business address, yes. 

Q. What is your occupation, Mr. Adams? A. General 
manager, Coca-Cola Bottling Company of Springfield. 

Q. And for how long have you held that position, sir? 
A. A little over three years. 

Q. What is the area embraced by the market of your 
bottling company? A. Hampden County. 

Q. Does your bottling company operate under some sort 
of franchise or franchises? A. Yes, a franchise with the 
Coca-Cola Company. 
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Q. Have you advertised through the medium of Station 
WWLP? A. Yes, consistently. 

Q. Will you give us, if you can Mr. Adams, some details 
of the quantity and nature of the advertising on WWLP 
during let’s say, the past year or year and a half? A. 
From the local level we have used spot advertising most 
heavily during the summer months and of a limited nature 
in the winter months. I don’t have records to give the 
exact figure with me. 

Q. Round figures will do for our purposes? 

Mr. Lessenco: I object. We are trying to elicit facts, 
not general conclusions and general figures. 
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Q. What facts can you give us concerning the value of 
your advertising on Station WWLP? 
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A. During the past three summer months we have averaged 
nine spots a week. 

Q. And during the winter months? A. One a week. 

Q. Has all your television advertising been limited to 
Station WWLP? A. No,—approximately seventy-five 
percent. 

Q. And that figure would apply during let’s say, the 
calendar year 19572 A. Yes. 
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Q. Question read: Has there been any change in your ap- 
proach to television advertising since September of 1957 
when T.V. Station WTIC TV on Channel 3 at Hartford, 
Connecticut commenced 


364 
operation? 

The Witness: I have offered to participate with the 
Hartford Coca-Cola bottlers on advertising in this channel. 
Remembering that I had a fixed amount of money to spend 
on advertising this would channel a goodly portion of our 
money to Channel 3. 

Q. Let me ask you,—does the Hartford Coca-Cola bot- 
tlers currently advertise on WTIC? A. Not at this season. 
Within thirty days Coca-Cola bottlers here and everywhere 
begin to advertise their product—due to its seasonal 
nature. 

Mr. Lessenco: Objection—on the grounds the witness 
hasn’t shown the basis as yet for the alleged future events 
within 30 days on Channel 3. : 

Q. Do I understand that you have offered to share with 
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the Hartford Coca-Cola bottlers the cost of advertising on 
Channel 3? A. Subject to the securement of a program 
that will be mutually acceptable to both of us. 

Q. What would be the basis of this share arrangement? 
A. By population. 

Q. Will you explain it a little more specifically? A. 
We would be billed in proportion to the population of our 
territory against theirs. Roughly, we would be bearing 
one-third of the cost. 
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Q. And again, for clarity, did I understand you to say 
you would therefore be reducing your advertising expendi- 
tures on WWLP? A. That is correct. We would merely 
channel it from the 22 budget to Channel 3, 


* * * * * . * * 
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Q. Mr. Adams, is a reduction in your present rate of 
advertising on Station WWLP a part of your present plans? 
A. That is correct, yes. 

Q. What would be the extent of that reduction if part of 
your advertising resources are channeled to Channel 
WTIC T.V.? 

Mr. Lessenco: Objection. Again it is speculation. 

The Witness: Twenty-five percent for 1958. 

Q. And if an additional portion of your expenditure is 
devoted to Channel 8 what would the reduction be? 

Mr. Lessenco: Objection. 

The Witness: An additional fifty percent leaving twenty- 
five percent for the local station. 

Q. You mean Station WWLP? A. Right. 


. * e sd * * s 
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Cross Examination by Mr. Lessenco 


Q. You stated that you had been approached by bottlers 
of Coca-Cola in Connecticut. Be good enough to advise 
us,—have you ever been approached by officials of WNHC 
TV? A. No, I haven’t. 

Q. Your only contact then, sir, has been with bottlers of 
Coca-Cola in Connecticut, is that correct? A. That’s right 
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Q. Is it not a fact that in evaluating your advertising 
program with whatever TV stations that your primary goal 
would be to reach the maximum amount of people at the 
lowest cost within your particular market area? A. If you 
are referring to Hampden County, yes. But if it is,—but 
if it goes beyond Hampden County, no. 

Q. Before making any further commitments or any com- 
mitments with any of your fellow bottlers in Connecticut 
would you not desire to evaluate the extent WNHC TV 
penetrates into your market area at any time, sir? A. 
Since we are dealing with money to be spent in the future— 
we are considering money to be spent in the future, we have 
to wait until we are ready to spend that money. 
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SAMUEL M. BOYD, having been duly sworn, on oath 
deposes and says as follows: 


Direct Examination by Mr. Chase 


Q. Please state your name and address for the record? 
A. Samuel M. Boyd, 699 Shaker Road, Longmeadow, 
Massachusetts. 
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Q. Do you also have an address at 855 State Street in 
Springfield? A. Yes, sir, my business address, 

Q. What is your occupation, Mr. Boyd? A. I am presi- 
dent of Bailey-Wagner, Inc. 

Mr. Lessenco: Will you spell that? 

The Witness: B-a-i-l-e-y—W-a-g-n-e-r Ine. 

Q. What is the business of that company? A. We retail 
furniture and home appliances, television, 

Q. Do you have a retail store in Springfield? A. Yes, 
we have one in Springfield and one in West Springfield on 
Riverdale Road. 

Q. Mr. Boyd, have you had the responsibility for the 
advertising of Bailey-Wagner, Inc.? A. Yes, 

Q. Have you advertised through the medium of Station 
WWLP? A. Yes. 
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Q. For how long have you done so, sir? A. Since they 
went on the air. 

Q. Does that mean you were one of the original adver- 
tisers? A. Yes. 

Q. Have you advertised regularly since? A. Yes, that 
is right. 

Q. Mr. Boyd, if you will, tell us as much as you can 
about the nature and volume of your advertising, let’s say 
during the past year or year and a half? 

Mr. Lessenco: All over? 

Mr. Chase: On Station WWLP. 

The Witness: Oh, we spent probably on an average of 
three hundred twenty-five dollars a week. 


e e -_ ° * * * 
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Q. Mr. Boyd, have you given any consideration to making 
any change in the volume of your advertising on Station 
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WWLP in view of the advent of Station WTIC-TV? A. 
Yes, we have. 

Q. And have you made any change to date? A. No. 

Q. Why not? 

Mr. Lessenco: Objection to the last question,— 

Q. Why not? A. We haven’t because we are under 
contract. Mainly, we’ll very likely renew that when that 
contract comes up for renewal. 

Q. Dol understand, sir, that you have made no change in 
your current advertising because you are under contract 
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with Station WWLP? A. Yes. 

Q. Approximately when will that contract expire? A. 
This September, 1958. 

Q. Have you given any consideration to changing the 
volume of your advertising after that contract expires? 

Mr. Lessenco: Objection. 

The Witness: Yes. 

Q. What have you considered? A. Because of the de- 
creased results that we have gotten of necessity we will 
very likely have to decrease the amount of money we are 
spending on TV advertising with WWLP. 

Q. Have you made any plans to expend advertising reve- 
nues on Channel 3 at Hartford? A. No. 

Q. Why not? A. ‘Well, in the first place it is too costly 
for the results we hope to get. In the second place, it 
doesn’t cover our market at all. We don’t sell in Hart- 
ford. We prefer not to sell outside of a radius of fifteen 
miles because of service and delivery problems. 

Q. Well, sir, if you reduce your advertising on WWLP 
and do not advertise on Channel 3 at Hartford, will you 
have any TV medium to use for advertising? A. We have— 

Q. Did you understand the question, sir? 
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A. Will you state it again? 

Q. If, as you say, you are contemplating reducing your 
advertising on Station WWLP and you are not contem- 
plating advertising on Station WTIC-TV, does this mean 
that you will be reducing your over-all advertising on 
television? A. Very definitely. 


* * o * * e 
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LEONARD W. STONE, having been duly sworn, on oath 
deposes and says as follows: 
Direct Examination by Mr. Chase 


Q. Please state your name and address for the record? 
A. Leonard W. Stone. You want my business address? 

Q. First your residence? A. 85 Allen Road, Long- 
meadow. 


Q. What is your occupation, Mr. Stone? A. Iam mana- 
ger of planning and promotion of the Springfield Gas 
Light Company. 

Q. Do you also have an address at 35 State Street, 
Springfield? A. Yes, business address, 
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Q. Have you used the medium of WWLP for adver- 
tising? A. Yes, I have. 

Q. Give us, if you can, Mr. Stone, some index of the 
nature and volume of your advertising, let us say during 
the past year and a half? A. Well, during the past year 
and a half we have used John Quill, local weather fore- 
caster consistently. About a year and a half ago we were 
running three spots a week and then we picked it up after 
he became available for a fourth and fifth spot. 
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Q. How long a program is it? A. A five minute telecast 
at eleven o’clock at night so that by early summer last 
year I think we were running five nights a week on John 
Quill. In addition to that we also periodically run spot 
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saturations. We also run,—or we have a contract for 39 
weeks, one-half hour program from 6:30 to 7:00. 

Q. When did you first begin purchasing spot announce- 
ments on Mr. Quill’s program five nights a week? A. In 
the early summer of 1957. We expressed a desire to 
have John Quill right across the board but availability 
didn’t allow for that until June or July of 1957. 

Q. How often have you utilized what you have described 
as spot saturations? A. In the last eighteen months I 
would say five or six times. 

Q. And would that be a concentration of spot announce- 
ments over a short period? A. Yes. 

Q. You mentioned having contracted for a thirty-nine 


week, one-half hour program. Has your sponsorship of 
that program commenced as yet? A. That started in mid 
September and will expire the first week of June,—Sep- 
tember of 1957. 
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Q. To bring us back to our point of departure let me 
ask again,—has there been any change in the sponsorship 
of the program of Mr. Quill since the advent of Station 
WTIC-TV? 

Mr, Lessenco: Objection. You haven’t shown whether 
or not the witness knows when WTIC-TV commenced 
operation. 

The Witness: WTIC commenced some time last fall. In 
February of 1958 we discontinued John Quill two nights 
a week,—Tuesday and Thursday nights specifically. 
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Q. Was any part of the reason for that action based 
on any change in the size of responsiveness of audience to 
Mr. Quill’s program? 

Mr. Lesseneo: Objection. We are after facts,—not con- 
jectures or guesses. 

The Witness: At the time we discontinued John Quill 
one of the contributing factors was the dilution of his 
audience. 

Q. Did Station WWLP thereafter offer the same spon- 
sorship at lower cost? A. Yes. 

Q. And did you accept it? 

Mr. Lessenco: Objection. Hearsay. 

Q. Did you accept the offer? A. No. 


407 
Redirect Examination by Mr. Chase 


e * * * * * 


408 


Q. A final question. Have you given any consideration 
to eliminating or reducing the spot saturation campaign 
you have mentioned earlier? A. We have given con- 
sideration to it, yes. 


* * * * * * * * 


Recross Examination by Mr. Lessenco 


Q. Have you reached any final decision on spot satura- 
tion? A. No. 


* * * 


WILLIAM RUCKI, having been duly sworn, on oath 
deposes and says as follows: 
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Direct Examination by Mr. Chase 


Q. Please state your name and address for the record? 
A. My name is William Rucki and I live at 140 Newbury 
Street, Chicopee. 

Q. What is your occupation, Mr. Rucki? A. I’m a mer- 
chant,—I sell tires, automobile accessories, home appli- 
ances, furniture, garden tools and so forth. 

Q. Is that through a retail shop? A. Wholesale and 
retail. 

Q. Wholesale and retail. Is 152 Center Street, Chicopee 
your business address? A. That is one of them, yes. 
There’s another in Holyoke at 2 Cabot Street. 

Q. Is that business owned and operated by you? A. It 
is a corporation of which I am the president and treasurer 
of both,—it’s two separate corporations. 

Q. Mr. Rucki, have you advertised that business through 
the medium of Station WWLP? A. Yes, I have. 

Q. Will you give us some idea of the nature and volume 
of that advertising, let us say, during the past year and a 


410 


half? A. Well, we have used the station I would say,—I 
don’t know exactly how many spots we’ve had on it,— 
we’ve used it throughout the last year and a half,—we must 
have spent fifteen to twenty thousand in advertising. 

Mr. Lessenco: Within the last year and a half? 

The Witness: That’s right. 

Q. Has this been entirely in spots? A. No,—no. We’ve 
had programs and spots. 


Q. Have you made any change in the nature or the vol- 
ume of your advertising on Station WWLP since Station 
WTIC-TV commenced operations? A. Yes, I have. 
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Q. Will you tell us what those changes have been? A. 
Well, specially in the past three months where I have 
noticed through my own observations and through speaking 
to different people the amount of time that they spend in 
viewing other stations and I find that there are quite a 
few people that I have talked to that— 

Mr. Lessenco: Objection. Hearsay. 

Mr. Chase: Let him finish. 

The Witness: I find that there are quite a few people 
I have spoken to that view Channel 3 so I take it not only 

412 
that I have noticed the difference in the results of my ad- 
vertising with Station WWLP in the past few months in 
comparison with what it had been prior to that. I don’t 
think that we get the viewing audience that we did pre- 
viously. 

Mr. Lessenco: I am going to object on the basis of 
hearsay and I also object on the grounds of the general 
conclusory statements of the witness without any presenta- 
tion of actual facts. 

Q. What has been your experience in the reduction as 
you described it, the result of your vision, sir, on WWLP? 
A. Well, it would be about the difference of about twenty- 
five percent. 

Q. Since approximately what time? A. Well, I have 
noticed it since after the first of the year. 

Q. Now, sir, you have stated that the reason for the 
curtailment of your advertising on WWLP was at least 
in part your observation concerning the reduced audience 
of WWLP? A. That’s right. 

Q. Were there any other reasons? A. No. 

Q. To what extent have you reduced your advertising 
on WWLP within the past four months? <A. Well, I 
would say fifty percent. 


413 
Cross Examination by Mr. Lessenco 


Q. Now, you stated that the results,—I will start the 
question over, in view of the conversation between Mr. 
Putnam and counsel for the protestant. Would you be kind 
enough, sir, to explain this twenty-five percent figure which 
you mentioned on direct examination as being the result 
of the advent of WTIC-TV? Does that mean twenty-five 
percent of your retail and wholesale sales declined? A. 
No. You asked me in my opinion what I thought I got 
out of this station. I said,—I thought I got about twenty- 
five percent less. There’s no way of measuring advertising. 

Q. In other words, there’s no specific way of measuring 
advertising, is that correct, sir? A. I think so. 


* s * * ° ° * 


STEWART KING, having been duly sworn, on oath 
deposes and says as follows: 


Direct Examination by Mr. Chase 


Q. Sir, please state your name and address for the 
record? A. Stewart King, 6 Woodland Road, Westfield, 
Mass. 

Q. Sir, do you also have an address at 234 Hast Main 
Street in Westfield? A. That’s my business address. 

Q. What is your business, Mr. King? A. I’m an auto- 
mobile dealer,—Ford dealer,—and a used car dealer. 

Q. And how many places of business do you have? A. 
Three. 

Q. Where are they located? A. One at 234 East Main 
Street in Westfield, the other one is on Springfield Road, 
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Westfield,—no number,—and the third one is at 1650 Bay 
Street, Springfield. 

Q. What is the area that you consider to be the market 
for your businesses? A. Well, I would consider the main 
market, our main market is the greater Springfield area. 
Do you want me to mention the towns? 

Q. Would you, please? A. Holyoke,—of course 
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Springfield itself,—Holyoke, West Springfield, Agawam, 
Westfield, Longmeadow, East Longmeadow, Ludlow, Chico- 
pee. That pretty well covers it, I think. 
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Q. Mr. King, have you advertised your business through 
the medium of Station WWLP? A. Yes, I have. 

Q. Will you tell us approximately what was the nature 
and the volume of that advertising, let us say, during the 
past year and a half? A. By the nature you mean what 
type of advertising did I use? I had a fifteen minute pro- 
gram,—two of them at one time,—two a week and then 
intermittedly we would use a saturation spot advertising. 

Q. What were those two programs? A. Originally they 
were Famous Fights, fifteen minute programs that came 
on at ten forty-five following the live fights on Wednesday 
and Friday nights. 


* e * * ° 
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Q. You mentioned that you lost the Wednesday night 
fights. What did you mean by lost. A. The station no 
longer carried the Wednesday night fights,—the live fights 
which we were following, so we dropped that program. 

Q. Let me understand, Mr. King. Were the live 
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Wednesday night fights dropped by the station at your 
request or at your instance? A. The live fights? 
Q. Yes? A. No. 


Q. Do you know whether the same program was also 
carried on Channel 8 at New Haven at the same time? A. 
As far as I know at the time that Channel 22 carried it 
New Haven didn’t carry it. 
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Q. Do you know whether the New Haven Station on 
Channel 8 carried that program after it was discontinued 
on Channel 22? A. Yes. 


425 
Q. Mr. King, have you considered purchasing time follow- 


ing the same program on Channel 8? A. No, I haven’t. 
Q. Why not, sir? 
Mr. Lessenco: Objection. 
The Witness: I feel that Channel 8 covers a lot of 
territory that would do me no good. 
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Mr. Lessenco: I withdraw the objection. 

The Witness: I don’t think I could afford it. I couldn’t 
afford to advertise on Channel 8. I don’t think it would 
be economically sensible to advertise on Channel 8. 

Q. Have you advertised on Station WTIC-TV, Channel 
3 at Hartford? A. No. 

Q. Why not, sir? A. For the same reasons. 

Q. Namely, that the station covers areas not within 
your market? A. It has been my feeling I have been 
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paying for coverage that I don’t need,—that I would be pay- 
ing for coverage that I don’t need. 
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The Witness: I think Channel 3 in Hartford had a big 
bearing on the number of listeners we lost on those shows. 
Q. What do you mean by bearing? A. I think they took 
a good many of our listeners. We’ve got so many channels 
in here now, the thing is divided up so thin you can’t count 
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on having any large audience. | 
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Q. Sir, at the time you were sponsoring the two pro- 
grams, that is, the Wednesday and Friday night fight pro- 
grams, can you tell us approximately how much in dollars 
you were paying for advertising? A. The two shows cost 
me three hundred fifty dollars. 

Q. A month? A. A week. That was time, talent and 
material. 

Q. And after the Wednesday night fight program was 
discontinued, approximately how much were you spending 
for advertising on WWLP? A. That is a hard one to 
answer. 

Q. Would it be approximately half the former amount? 
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A. No, it wouldn’t be half the former amount. The Friday 
night show would have been half the former amount. 

Q. That is what I meant, sir? A. Yes, but I did some 
other advertising. 


£ * * * * s es 


432 
Cross Examination by Mr. Lessenco 


Q. You mentioned, sir, on direct examination that you 
had four or five intermittent spot campaigns in 1957 and 
one period of time when you had a rather continuous spot 
campaign. Would you identify for the record, sir, the 
time of that continuous spot campaign? A. It was after 
we dropped the Wednesday night program and we took it 
on for a period of time feeling that we should spend as 
much money on advertising as we did before. We took it 
on the continuous basis to make up for the loss of our 
Wednesday night advertising. 


* * * * ° * * ° ° e 


Q. Now, you mentioned that the response to your adver- 
tising declined during the latter part of 1957. Did your 
sales also decline during that period of time, sir? 


433 
A. Yes. 

Q. Is it not a fact that this decline in sales would be 
attributed, as least in part, to the general economic condi- 
tions in this area? 

Mr. Chase: I object. Although counsel for the appli- 
cant has complained of lack of expert qualifications in this 
witness he is now asking the witness to testify as an expert 
economist on general economic conditions. 

Mr. Lessenco: Answer the question, sir? 

The Witness: You asked me if in part it was the overall 
business picture? 

Mr. Lessenco: Yes. 

The Witness: Yes. 

Q. You stated on direct examination,—I just want to 
clear this up,—that after the Wednesday night fight was 
dropped you did some other advertising. Would you iden- 
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tify for us what this other advertising was? A. You have 
reference to Channel 22? 

Q. What other advertising you did to replace the Wednes-. 
day night fights with specific reference to WWLP? A. 
This was 22,—spot advertising. 

Q. Did you spend as much money approximately on this 
spot campaign as you did for the Wednesday night fights 
that 
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was dropped? A. Yes. 


sd * * * 


EXCERPTS FROM ORAL ARGUMENT BEFORE 
THE COMMISSION 


Tr. 1661 
Oral Argument of Mr. Thomas B. Fitzpatrick 


Mr. Fitzpatrick: Mr. Chairman, members of the Com- 
mission, may I preface my remarks by emphasizing that 
we are in complete agreement with the ultimate conclusion 
reached by the Examiner in this proceeding, namely, that 
the protest should be denied, and that the applicant, the 
grant of the application, is in the public interest and 
should be 

Tr. 1662 


reinstated. 


Tr. 1665 
Commissioner Ford: Is there any exhibit in the record 
Tr. 1666 
showing what the service of grade B contours and grade 


‘A contours are from the present site and what they will 
be at the new site? 

Mr. Fitzpatrick: There are engineering exhibits pre- 
pared by the protestant’s consultant showing the present 
location of the grade A and B contours of WNHC-TV, 
and there is also an exhibit showing the proposed contours. 
But there is no breakdown in this record anywhere as to 
the areas and populations to be gained or lost by virtue 
of that move. 

Commissioner Ford: Wasn’t that one of the issues? 

Mr. Fitzpatrick: Yes, sir. 

Commissioner Ford: Then there is failure of proof? 

Mr. Fitzpatrick: I think so, sir. That is part of my 
argument. 


Tr. 1670 


Commissioner Ford: Is there an exhibit in the record 
that was received which you consider to be properly re- 
ceived, that shows the contours of the applicant’s station 
from its present site and from its proposed site? 

Mr. Fitzpatrick: Yes, sir; there are exhibits, and we 
did not object— 

Commissioner Ford: Why can’t from those exhibits, at 
least, the determination be made as to what the losses and 
gains in areas are? And I understood vou to say there was 
no valid evidence of that. 

Mr. Fitzpatrick: I said there was no evidence setting 
forth the populations and the areas in square miles to be 
gained or lost. 

Commissioner Ford: Cannot that be determined from 
the 

Tr. 1671 


basic factual information in the record? 

Mr. Fitzpatrick: Yes, sir; and we submitted our find- 
ings and took exceptions to the failure to draw conclusions 
as to the square mile difference in the areas. 

Commissioner Ford: Then, as to areas, there is no 
failure of proof? 

Mr. Fitzpatrick: We have no statistics. 

Commissioner Ford: But the basic information is in the 
record from which conclusions could be drawn? 

Mr. Fitzpatrick: Yes, it could be determined from the 
total square mileage loss and gained. We attempted to do 
that, though not to be as specific as that, in our findings, 
and have taken exception to the Examiner’s failure to 
make those findings in his initial decision. 
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TRIANGLE PusiicaTions, Inc. (WNHC-TV), Docxer No. 12275: 


Decision granting protest of WWLP and denying the application of 
WNHC-TV to move its transmitter site. 
Section 3.607 of the rules and section 307(0) of the act.—Considered. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Wasurneton 25, D.C. 


In re Application of 
Trance Pusrications, Inc. (WNHC-TYV) | Docket No. 12275 
ee AnD Tetxvision Drvision), New}File No. BPCT-2381 
VEN, Conn. 
For Construction Permit (Channel 8). 


APPEARANCES 


Morton H. Wilner and Philip Bergson, on behalf of Triangle 
Publications, Inc. (WNHC-TV) ; Seymour M. Chase, on behalf of 
Speneield Television Broadcasting Corp.; and Thomas B. Fite- 
patrick, on behalf of the Chief, Broadcast Bureau, Federal Com- 
munications Commission. 

Decision 


(Adopted July 27, 1960) 


By tHe Comsassion: Cosussioners CRAVEN AND CRO08s DISSENTING; 
Coscmissioner KING NOT PARTICIPATING. 


. 1. This is a protest proceeding under section Soe) of the act 
arising out of the erpucenon of Triangle Publications, Inc., licensee 
of television station WNHC-TV, channel 8, New Haven, Conn., to 
move its transmitter from its present site on Gaylord Mountain 
(8.8 miles north by northwest of the New Haven Post Office) to 
Mount Higby (19.8 miles north by northeast of the New Haven 
Post Office). Our grant without hearing of such application was 
protested by Springfield Television Broadcasting Co .y licensee of 
television station LP, channel 22, Springfiel ass. in that 
such move would, for the first time, place HC-TV’s grade A 
signal in the Springfield area. By memorandum opinion and order 
of L December 26, 1957 (23 F.R. 147), we granted the protest, stayed 
the effective date of the grant, and designated the application for 
hearing. On July 2, 1958, Hearing Examiner Basil P Cooper re- 
leased an initial decision looking toward a reinstatement of the 
grant. Exceptions to the initial decision were filed on August 1, 
1958, by all parties. Oral argument was held “ae 17, 1959. 

2. The initial decision adequately sets forth the background and 


history of the proceeding, and this information need not be repeated 
The fin 


here. ings of fact of the initial decision have been con- 
sidered in the light of the exceptions filed, and with the modifications, 


106503—60——1 29 F.C.C. 


316 Federal Communications Commission Reports 


additions, and deletions noted herein, they are hereby adopted. The 
conclusions also have been considered in light of the exceptions there- 
to and, for the reasons hereinafter developed, we feel it necessary 
to strike the examiner's conclusions and to substitute new conclusions 
therefore. These new conclusions are set forth below. The excep- 


tions have been ruled upon in the appendix attached hereto. 
CONCLUSIONS 


1. This is a protest proceeding arising out of the application of 
Triangle Publications, Inc., licensee of WNHC-TV, channel 8, New 
Haven, Conn., for a construction permit to move its transmitter 

site at Gaylord Mountain to a proposed. site on 
ithout hearing of such application was 

) infield Television Broadcast- 

ation WWLP, channel 22, Spring- 

as held on the issues stated im 

July 2, 1958, the ex- 

rd x reinstatement 

such initial 

ant filed 


t our original grant was made with- 

mation contained in the application, 

consideration a lengthy record 

revealing the circumstances and consequences attendant upon the 
subject. proposal. 

3. The first four issues herein are broadly concerned with the 
plans and intentions of applicant with respect to the area its station 
Will seek to serve and whether the proposed move is consistent with 
our principles of television broadcast channel assignments and with 
section 307(b) of the act. It is protestant’s position that the effect 
of the proposed move would be to place WNHC-TV in position 
to straddle the Hartford-New Haven communities and to become a 
Connecticut Valley rather than a New Haven station, contrary to 
our assignment principles and section 307(b) of theact. The evidence 
adduced under such issues shall now be considered. 

4. The first issue calls for a determination of all of the facts 
and circumstances leading to applicant’s proposal to change its trans- 
mitter site and to select the specific site proposed. With varying 
emphasis, Triangle has urged the following as objectives of the 
proposed move: Improved service to New Haven and environs; addi- 
tion of some 2,600 square miles of land coverage and elimination of 
some $54 square miles of “waste” coverage over water areas; mini- 
mizing of the overlap of applicant's signal with those of the New 
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York stations: improvement of its competitive position; reduction 
of air hazards; improvement of the coverage of applicant’s FM 
Station; and conformance with a rulemaking proceeding (docket 
No. 11957) pending at the time the application was filed. 

5. Protestant has excepted to the examiner's conclusion that the 
subject proposal will enable Triangle to improve service to New 
Haven and environs, The exception is well taken. The present site 
is on Gaylord Mountain 8.8 miles north by northwest of the New 
Haven Post Office and the station operates with power of 316 kw. 
with an antenna height of 720 feet, above terrain. The proposed 
site is on Mount Higby 19.8 miles north by northeast of the New 
Haven Post Office and 13.9 miles northeast. of the present site. The 
proposed operation would be with power of 316 kw., with an antenna 
height of 770 feet above iverage terrain. The proposed move would 
thus result in moving the transmitter some 14. miles to a site almost 
20 miles from the New Haven Post Office as compared to the present 
distance of some 9 miles without any appreciable change in power 
or antenna height. That service to the city of New Haven would not 
be émproved under these circumst ances is inescapable. ail y. FCO, 
237 F. 2d 567, 14 RR. 2009 (1956). In stating its objective of im- 
proving service to New Haven and environs, applicant defined this 
as Metropolitan New Haven and intervening areas between New 
Haven and Hartford going north and New Haven and Bridgeport 
going south. That the proposed move would not improve service to 
such “environs” js clearly demonstrated in our findings (par. 30), 
where it is shown that the cities of Naugatuck, Ansonia, Waterbury, 
and Bridgeport will be farther away from the proposed site, thus 
receiving a signal of lesser intensity. True, as reflected in para- 
graph 31 of the findings, the proposed site is closer to the cities of 
Hartford and New Britain [and Springfield], both of which will 
receive stronger signals, but such does not warrant the conclusion 
that the proposed move would result in improved service to “Vew 
Haven and environs.” Rather, it warrants the conclusion that the 
stated objective will not be met by the proposal. 

6. Applicant urges as another objective of the proposed move the 
addition of some 2,600 square miles of land coverage and the elimina- 
tion of some 854 square miles of “waste” water coverage. While 
the record warrants the conclusion that such objective would be 
achieved, it must be understood that. the objective of greater land 
coverage in a station’s service area is not meritorious per se, but 
rather is a relative matter. Before this increase in land coverage 
takes on any significance it must be considered along with the other 
results of the shift in coverage to ascertain if the proposal is in the 
public interest. This will be treated, infra, 

%. Triangle further states that the proposed move would minimize 
the overlap of its signal with those of the New York stations. As 
with the objective of greater land coverage, the record warrants the 
conclusion that this objective would be achieved by the proposal, 
————— 

2 Our finding shows that the gain in land coverage ix approximately 2,000 square milex, 
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posed operation and accordingly are of no value We conclude, 
therefore, that applicant’s assertion that it would not “claim” Spring- 
field to be within its service area to be without foundation and, con- 
sistent with the examiner's conclusion, that applicant would not be 
likely to ignore that the Springfield area would be within its grade 
A contour. 

14. The third issue calls for a determination of the areas to gain 
or lose service as a result of the proposed move. We find the initial 
decision most inadequate with respect to this issue. The examiner 
held that the evidence of record was not satisfactory and concluded 
merely that some arens northeast of the present contours would 
gain service, while other areas on Long mae and near the New 
York-Connecticut State boundary would lose service. As indicated 
at oral argument, the exhibits of record herein contain sufficient 
information from which the requisite facts under this issue may be 
determined. That which can be ascertained is certain. Accordingly, 
we conclude from the amended findings that 561 square miles of area 
in New York and Connecticut would lose service, while 2,014 square 
miles of area in New York, Connecticut, Rhode Island and Massa- 
chusetts would gain service. In spite of this gain, as reflected in our 
amended findings, 2 necessary correction to the examiner's findings 
of fact, the move would result in a net loss of some 903,000 persons. 

15. The fourth issue calls for a determination of whether a grant 
of the application would be consistent with the provisions of section 
3.607 of the rules, the Commission's principles of television channel 
assignment, and section 307(b) of the act. Section 3.607 is concerned 
with availability of channels and appears to have little relevance to 
this proceeding. Although a determination under such rule was 
requested by Springfield in its protest pleading, protestant acknowl- 
edges in its proposed findings and conclusions that. the provisions 
of such rule bear no pertinence to the present case. We accordingly 
so conclude. 

16. In support of its contention that the proposed move is incon- 
sistent with the Commission's principles of television channel assign- 
ment, protestant places heavy reliance upon the unusual nature of 
the geographic area concerned herein. Protestant urges that while 
the larger cities in the area—New Haven, Springfield, Hartford, and 
New Britain—are separate communities, they are so close together 
that. a station assigned to one is able to render service to all or some 
of the others, however separate the respective communities may be, 
and that we accordingly must take a different view of them for the 
purpose of television service than of communities elsewhere. The 
point is well taken, Our assignment principles take on increased 
Importance in a densely populated area such as that concerned herein. 
The urea in question is indeed unique and we have achieved therein a 
delicate balance of assignments based upon the principle that. each 
station give first. and primary attention to the rendition of service to 
the community to which it is assigned. Our findings reveal that ap- 
plicant proposes to move its transmitter from its present site 8.8 miles 


*The Broadcast Bureau's exception to the failure to find such measurements to be of 
no value accordingly is granted. 
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north by northwest of the New Haven Post Office to a site 19.8 miles 
north by northeast of the New Haven Post Office and 13.9 miles 
northeast of the present site. While such a move is not of so great a 
distance as to be per se inconsistent with our assignment principles, 
it nevertheless is of such a substantial distance as to upset the delicate 
balance in the distribution of services that we have so carefully allo- 
cated for this area. It must be remembered at all times that the 
area concerned herein is one of the country’s most populous, and the 
move of a transmitter site therein has much greater repercussions 
than in a sparsely settled area. Here the northeasterly shift of ap- 
plicant’s service area causes a substantial net loss of persons served, 
places the transmitter so far from the city of New Haven that it 
tends to convert applicant's station to a Connecticut Valley station, 
and for the first time places a grade A signal in the Springfield area. 
Under such circumstances we conclude that 2 grant of the application 
herein would be inconsistent with and would not serve to advance our 
principles of assignment. The fourth issue further also calls for 
a determination of whether a grant of the application would be con- 
sistent with the provisions of section 307(b) of the act. In light of 
our foregoing conclusion that 2 grant herein would not advance our 
principles of assignment but rather would upset the delicate balance 
of allocations achieved in this area, we conclude that such grant would 
result in a less “fair, efficient, and equitable” distribution of services 
than that now provided. 

1%. Issue 5 1s concerned with whether a grant of the application 
would impair the ability of the UHF stations in the Connecticut 
Valley to compete effectively, or would jeopardize in whole or in part, 
the continuation of their existing service. From the record developed 
herein we are compelled to concur in the examiner's conclusion that 
a grant herein would result in the affirmative of both propositions 
stated in the issue. 

18. Protestant now operates in a closely competitive area. Numer- 
ous other television stations serve significant portions of WWILP's 
service area. As previously stated, the proposed move would place 
applicant’s grade A signal in the Springtield area for the first time. 
Paragraphs 10 and 11 of the conclusions describe in detail the 
areas and populations within the overlap area of applicant’s and 
protestant’s station from the present! and proposed sites and are 
hereby incorporated by reference. That the introduction of such 
grade A VHF signal into the area served by protestant’s UHF 
signal would result in losses in income to protestant has been demon- 
strated herein. Four qualified witnesses expressed the opinion that 
WWLP would suffer losses in income following a grant of the subject 
application and this testimony was not controverted. The exact 
amount of the prospective losses was not established, but such testi- 
mony supports the conclusion that it would be substantial. Fur- 
ther support for this conclusion lies in the likelihood that WWLP 
would lose its ABC network programs because of the increased 
overlap with applicant’s service area, 

19. Protestant introduced into the record extensive testimony con- 
cerning the demise of five particular UHF stations after the 
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introduction of new or improved VHF signals into their service 
areas. Exhibits admitted in evidence further showed the experience 
of other UHF stations in competition with VHF stations. The 
Broadcast Bureau has excepted to all of the findings concerning the 
history of UHF stations on the basis that it was not shown that 
the UHF-VHF competitive situation was precisely the same as that 
of the instant case. Such a showing is not necessary; the findin 
clearly demonstrate that there is some loss of income by the UHF 
station irrespective of the individual competitive circumstances. 
The inescapable conclusion to be drawn from the record herein is 
that an existing UHF station will suffer losses in income following 
the introduction of a new or improved VHF signal into the market 
area of 2 UHF station. The same is true of our experience in 
general. As we recently stated: * 

If there is one circumstance which has been established beyond doubt 
in the manifold experience of UHF operators everywhere that they com- 
pete With VHF, it is that, for a complex of familiar reasons related to 
receiver conversion, advertising support, program availabilities and other 
related factors, UHF operations, however serviceable to the public, are 
subjected to competitive adversities which impose seemingly inescapable 
and substantial burdens upon the chances for financially successful opera- 
tion of a UHF service in competition with an available VHF service. 
{Emphasis added.] 

20. Further support for our conclusion is found in the reductions 
in income mater by protestant following the introduction of VHF 


channel 3 (WTIC-TV) in Hartford, Conn. While there were other 
contributing factors, the introduction of a new VHF signal embrac- 
ing 100 percent of the areas and populations within the grade B 


contour of WWLP was a major cause of such reductions in income. 

21. We note finally that the proposed move will place applicant’s 
transmitter 11 miles closer to Hartford and 12.5 miles closer to New 
Britain, placing both cities within applicant’s computed principal 
city contour and thus intensifying the competition between applicant 
and the UHF stations in those cities. 

22, Issue 6 is concerned with the determination of whether a grant 
herein would be consistent with the objective of improving the oppor- 
tunities for effective competition among a greater number of stations. 
While the examiner concluded that the proposed move would affect 
adversely the ability of UHF stations in the valley to compete effec- 
tively, and would jeopardize, in part at least, the continuation of their 
existing service, he then ultimately concluded that _in the light of 
Commission policy relative to the allocation of VHF stations in the 
valley as enunciated in the Hartford deintermixture proceeding 
(docket. 11748), the protestant. was not entitled to protection from 
competition and that. protestant had failed to establish that a grant 
herein would be inconsistent with the objective of improving the op- 
portunities for effective competition among the greater number of 
stations in the valley. This ultimate conclusion is excepted to by 
protestant, declaring that the examiner “launches upon a jaunt of 


5In the Matter of Amendment of Sec. 3.606, Table of Assignments, Television Brond- 
cast Stations (Fresno, Bakersfield, and Santa Barbara, Calif.; Goldfield and Tonopah, 
Nevy.), docket No. 11759, report and order and further notice of proposed rulemaking, 
released Mar. 25, 1960. 
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his own” having no relationship to'the proposed or actual findings 
or conclusions or to the record herein. Protestant urges that the 
examiner erred in treating the case as res judicata in view of the 
Hartford proceeding and that his reliance upon the Hartford proceed- 
ing violates section 7(d) of the Administrative Procedure Act. We 
are of the opinion that the examiner placed undue reliance and em- 
phasis upon the Hartford proceeding in the resolution of this issue 
and erred in not basing his conclusion upon the record herein. 

23. The examiner states that the area involved in the instant pro- 
ceeding is the same as that considered by the Commission in the Hart- 
ford deintermixture proceeding, that the Commission therein stated 
that it was not its policy to protect UHF stations, and that no fact 
had come to his attention to indicate that protestant should be pro- 
tected from competition by applicant any more than from the VHF 
channel assigned to Hartford in that proceeding. The examiner 
concluded that “In the resolution of issue 6” he “must follow the poli- 
cies as enunciated by the Commission * * *” and that in the light of 
the Hartford proceeding the protestant failed to establish that a 
grant herein would be inconsistent with the objective of improving 
the opportunities for effective competition among the greater number 
of stations in the valley area. 

24. In the above application of the Hartford proceeding, the ex- 
aminer has gone beyond the use of such case as precedent to a point 
where his action is akin to treating the instant proceeding as res 
judicata, and in so doing ignores the extensive record made herein. 
The Hartford proceeding determined only the matters at issue therein 
and was not intended to govern all future allocations of services to 
the valley area. The instant application proposes the introduction of 
another grade A VHF signal to the Springfield area, a situation not 
present when the Hartford decision was made. Indeed, we have deter- 
mined (par. 16, supra) that the proposed move would serve to upset 
the delicate balance of allocations achieved in the Hartford and other 
allocations proceedings in this area. | 

25. The examiner further erred in concluding that there was no 
showing as to why protestant should be protected from competition. 
That it is not our policy to protect) particular UHF stations from 
competition is not disputed, but it is our policy, and indeed our 
statutory duty, to protect the public interest. And as we stated earlier 
(par. 8, supra), the competitive position of a licensee does become 
of concern to us when there is an accompanying threat. to the public 
interest. 

26. Protestant has established through considerable evidence of 
record that it renders a notable service to its community. Its satellite 
station, WRLP, in Greenfield, Mass., is the only outlet for local ex- 

ression through television available to the residents of that area. 
rotestant has shown a record of exemplary public service program- 
ing in generously providing its facilities for the advancement of the 
civic, cultural, charitable, educational, and religious needs of the 
Springfield area. These services have been of genuine value to the 


* Sec, 7(d) reads in pertinent part: “The transcript of testimony and exhibits, together 
ilpen apers and requests filed in the proceeding, shall constitute the exclusive record 
‘or decision rtd 
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community and any curtailment of such services would be felt as a 
significant loss, 

27. Protestant has testified, and we conclude, that should it suffer 
further losses in income it would be necessary to reduce its operating 
costs in order to continue operations. In so doing, it would curtail 
or eliminate the more expensive and less remunerative program serv- 
ices, in the following order: (a) sustaining remote programs; (6) 
local live programs, both sustaining and commercial, produced at 
WRLP; and (c) local live programs, both sustaining and commercial, 

roduced at WWLP. A reduction of the program day would be a 
ast resort. We previously have concluded that a grant of the subject 
application would impair protestant’s competitive ability, and we 
now conclude that ae grant would cause the ublic of the Spring- 
field area to suffer losses of valuable services, We disagree with the 
examiner in his conclusion that nothing indicates that protestant 
should be protected from competition from applicant. It is the public 
interest which is of prime importance, ana the losses accruing to 
protestant through the proposed move would be transferred into cor- 
responding losses to the public interest. 


SUMMATION 


28. The seventh issue herein is as follows: 


To determine in the light of the evidence adduced under the foregoing 
issues whether the public interest would be served by a grant of the * * * 
application. 

Applicant has urged a number of objectives sought to be achieved 
by the proposed move. Upon examination it was concluded that 
certain of these objectives—e.g., improvement of service to New 
Haven and environs (as defined by applicant)—would not in fact 
be achieved and that while certain other objectives—e.g., the elimina- 
tion of coverage over water areas, minimizing the overlap of appli- 
cant’s station with the New York stations, and the improvement 
of applicant’s competitive position—would be achieved, they do not 
per se warrant a grant herein but are only relative factors to be 
considered with other effects of the proposed move in reaching the 
ultimate conclusion of whether the move would serve the public 
interest.? And the other effects of the proposed move are substantial. 
Under issue 3 we determined that a grant herein would result in 
a net loss of coverage to 561 square miles and a gain of 2,014 square 
miles. .A necessary correction to the testimony of Triangle’s Mr. 
Clipp (par. 17 of the examiner's findings of fact) establishes that there 
Sane be a net loss of some 900,000 persons. Under issue 4 we con- 


cluded that the proposed move would be inconsistent with our prin- 


ciples of television channel assignments and would upset the delicate 
balance in allocations we have achieved in this geographic area, and 
that such grant therefore would result in a less “fair, efficient, and 
equitable” distribution of services than that now provided. And 


7¥or example, any advantage found to accrue from the fact that less water area would 


be in applicant's service area is more than offset by the substantial net loxs of persons 
served occasioned by the move, 


29 F.C.C. 


Triangle Publications, Inc. 325 


under issues 5 and 6 we concluded that a grant herein would impair 
protestant’s ability to compete effectively and would jeopardize the 
continuation of its commendatory service, to the detriment of the 
interest of the public in the Springfield area. Weighing these adverse 
effects of the proposed move against the private objectives sought 
to be achieved by applicant, we conclude that a grant herein would 
not serve the public interest. 

Accordingly, Zé ¢s ordered, This 27th day of July 1960, that the 
protest filed December 2, 1957, by Springfield Television Broadcasting 
Corp. Zs granted; and the modification application submitted herein 
by Triangle Publications, Inc. (WNHC-TV), Js denied. 


APPENDIX 
RULINGS oN Exceptions To THE INITIAL DECISION 
Exceptions of Springfield Television Broadcasting Corp. (WWLP) 


Exception No, ' Ruling 

Denied. Our order of designation clearly stated 
that we could not determine what our con- 
clusions would be in the light of the subsequent 
hearing, and such language refutes any in- 
ference of prejudgment. 

Denied. The record would not support the re- 
quested finding. 

Granted. 

Denied for the reasons set forth in the decision 
herein. 

Denied. Evidence of alternative sites was ad- 
mitted solely to refute applicant’s reasons for 
its choice of the Mount Higby site and the 
requested finding goes beyond the purpose for 
which the evidence was admitted. 

Denied. The record would not support the re- 
quested finding. 

Denied as not of decisional significance. 

. Granted to the extent reflected in our decision 
herein, and denied in all other respects as un- 
supported by the record. 

Granted, See the conclusions herein. 

- Denied in light of the conclusions reached herein, 
- Denied. 47 CFR 1.154 not complied with. 
Granted. 


Exceptions of Triangle Publications, Inc. (WNHC-TV) 


1-6, 13-16, 30-34. Denied as of no decisional significance. 
Denied as not supported by the record. 
Denied as not based upon probative evidence of 
record. 
eco ee Granted to the extent reflected in the decision. 
. Denied as moot, 
Denied as of no decisional significance in the 
light of the conclusions reached herein. 
Denied. Evidence of alternative sites was ad- 
mitted for the purpose of refuting applicant’s 
reasons for, choosing the Mount Higby site. 
Granted and par. 27 is accordingly deleted. 
Denied in part because the findings adequately 
set for the facts and in part as conclusionary 
in nature. 
29 F.C.C. 


326 Federal Communications Commission Reports 


Exception No. Ruling 
19, 49, 62, 70-74. Denied in light of the decision herein. 

Denied. While the findings excepted to might 
be in a different form, it is obvious that the 
examiner intended them as findings of fact and 
we regard them as such. 

Granted in substance, but the matters are of no 
decisional significance. 

Granted, and par. 50 is amended accordingly. 

Granted, and the last sentence of par. 50 ac- 
cordingly is deleted. 

Denied in part as based upon an invalid premise 
and in part for the reasons in the ruling on 
exception 20, supra. 

.. Denied as based upon an erroneous assumption. 

Denied in part as not of decisional significance 
and in part for the ruling on exception 20, 
supra. 

Denied as of no decisional significance. The 
meritoriousness of applicant’s local program- 
ing would not alter our decision herein. 

Denied. The examiner’s ruling is correct. 

Denied. The record would not support the re- 
quested finding. 

Denied for the reasons set forth in the decision 
herein. 

47, 50, 51, 54-58, 60 Denied. The matter excepted to contains con- 
clusions and is supported by the findings. 

48, 52, 68, 69 Denied. The record would not support the re- 
quested conclusion. 

53, 64, 65, 67. Denied in light of our conclusions herein. 

59, 63, 66... . Granted in substance. 

b Denied. The conclusion excepted to is supported 
by the record. 


Exceptions of the Broadcast Bureau 


Granted, and par. 7 is amended accordingly. 

Denied as misleading. See par. 8 of our con- 
clusions herein. 

Granted, and par. 14 accordingly is deleted. 

.. Granted. The examiner erred in admitting this 
unsupported statement which, upon examina- 
tion, is found to be erroneous and misleading. 
From the exhibits in evidence we have deter- 
mined that the proposed move would result 
in a loss of coverage to 561 square miles in 
New York and Connecticut, and a gain of 2,014 
square miles in New York, Connecticut, Rhode 
Island, and Massachusetts, with an accom- 
panying net loss of some 903,000 persons and 
not the 400,000 figure appearing in par. 17 of 
the findings. Par. 17 is accordingly amended 
to correctly reflect the true figures. 

Denied as irrelevant in light of the dismissal of 
such rulemaking proceeding. 

Granted, and par. 19 is amended accordingly, 
except that the third sentence of the requested 
finding is amended to read as follows: “The 
profile in evidence, drawn from * * *.” 

Denied. The finding excepted to is relevant and 
material for the limited purpose of contesting 
applicant’s assertion that it had chosen the 
“best” available site. 
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Exception No. Ruling 

Granted, and par. 25 is amended accordingly. 

Granted, and par. 26 is amended accordingly, ex- 
cept that the requested finding is amended as 
follows: “The signal intensity at 6 of the 12 
measured locations were of more than grade B 
intensity or greater, and * * *.” 

Denied. The requested finding is conclusionary 
in nature. 

an nr Granted, and par. 27 accordingly is deleted. 

Granted, and the fifth and seventh sentences of 
par. 28 accordingly are deleted. 

Denied as not of decisional significance. 

Granted, and par. 31 is amended accordingly. 

. Granted in substance. 

Granted. and par. 33 accordingly is deleted. See 
our ruling on exception 4, supra. 

Granted in light of our conclusions herein. 

Granted. and the last sentence of par. 35 accord- 
ingly is deleted. 

Denied. The matter excepted to correctly reflects 
the evidence of record. 

Denied as immaterial. 
. Granted, and par. 44 is amended accordingly. 
. Granted, and par, 46 is amended accordingly. 
Granted, and pur, 49 is amended accordingly. 
Granted, and the last sentence of pur. 50 accord- 
ingly is deleted. 

Granted, and par. 51 is amended accordingly. 

Denied. The requested finding is conclusionary 
in nature. 

Denied for the reasons set forth in the decision. 

Denied. The requested findings are conclusion- 
ary in nature and are not supported by the 
record citations. 

Denied in light of our conclusions herein. 

Granted. 

-- Denied. The record would not support the re- 

quested conclusions. 

Denied. The matter excepted to is supported by 
the record. 

Granted to the extent reflected in our decision, 
and denied in all other respects in light of such 
decision. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Wasuincton 25, D.C. 


In re Application of 
Trriancte Pustications, Inc. (WNHC-TV),\| Docket No. 12275 
New Haven, Conn. File No. BPCT-2381 
For Construction Permit (Channel 8). 


APPEARANCES 


Morton H. Wilner and Philip Bergson, on behalf of Triangle Pub- 
lications, Inc. (WNHC-TV) ; Seymour JL. Chase, on behalf of Spring- 
field Television Broadcasting Corp.; and Thomas B. Fitzpatrick, on 
behalf of the Chief, Broadcast Bureau, Federal Communications 
Commission. 


Inrrmat Decision or Hearing Examiner Bas P. Coorer 
(Adopted June 30, 1958) 


FINDINGS OF FACT—PRELIMINARY STATEMENT 


1. This is a presi proceeding held pursuant to the provisions 


of section 309(c) of the Communications Act of 1934, as amended. 
On October 30, 1957, the Commission granted without hearing the 
above-entitled application of Triangle Publications, Inc., hereinafter 
sometimes referred to as “Triangle” or the “applicant,” for a con- 
struction permit authorizing the applicant to move the transmitter 
location, increase the antenna height, and change the type of antenna 
and other equipment of television station WNHC-TV, channel 8, 
New Haven, Conn. On December 2, 1957, Springfield Television 
Broadcasting Corp., hereinafter sometimes referred to as “Spring- 
field” or the “protestant,” licensee of television station WWLP, chan- 
nel 22, Springfield, Mass., filed a pleading pursuant to the provisions 
of section 309(c) of the Communications Act of 1934, as amended, 
protesting the Commission’s action of October 30, 1957. The appli- 
cant filed an opposition to the protest on December 12, 1957, to which 
the protestant filed a reply on December 19, 1957. 

2. On December 26, 1957, the Commission by memorandum opinion 
and order granted the protest, stayed the effective date of the grant 
to Triangle and designated the application for hearing on the follow- 
ing issues: 

(1) To determine all of the facts and circumstances which 
led to WNHC-TV's proposal to change transmitter site and to 
select the specific site herein proposed. 
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(2) To determine all of the facts concerning WNHC-TYV’s 
plans or intentions with respect to proposed station operations 
with particular reference to programing (live, network, and film) 
and community, communities, or areas which the station will seel 
to serve and be identified with. 

(8) To determine the areas which would gain or lose television 
service as a result of the proposed change in the WNHC-TV 
facilities. 

(4) To determine whether a grant of the application would 

consistent with the provisions of section 3.607 of the Commis- 
sion rules, section 307(b) of the act, and the principles upon 
which the assignment of television broadcast channels has been 
made by the Commission. 

(5) To determine whether a grant of the application would 
impair the ability of the UHF stations in Connecticut Valley 
to compete effectively, or would. jeopardize, in whole or in part, 
the continuation of their existing service. 

(6) To determine whether 2 grant of the application would 
be consistent or inconsistent with the objectives of improving 
the opportunities for effective competition among a greater num- 
ber of stations. 

(7) To determine in the light of the evidence adduced under 
the foregoing issues whether the public interest would be served 
by a grant of the above-captioned application. 

The Commission named the protestant and the Chief of the Broad- 
cast Bureau, Federal Communications Commission, as parties to the 
proceeding and specified that the burden of proceeding with the intro- 

uction of evidence and the burden of proof as to each of the seven 
issues shall be on the protestant. 

3. A prehearing conference was held on February 7, 1958, and 
oral argument on a motion to prohibit the taking of depositions was 
held on February 28, 1958. Evidentiary hearings were held on Feb- 
ruary 21; March 10, 11, 12, 13, 14. 18, 19, 20, 21, 26: and April 10 and 
11, 1958. The testimony of certain witnesses taken by oral deposition 
in Springfield, Mass., on April 2 and 3, 1958, was received in evidence. 
The record was closed on ; pril 11, 1958. Proposed findings of fact 
and conclusions of law were filed by all parties to the proceeding on 
May 19, 1958. Reply findings were filed by the applicant and pro- 
testant on May 29, 1958, 

4. For the purposes of this proceeding, the terms “service,” “service 
area,” and “areas served” are defined to mean the aren or areas within 
either the computed or calculated grade A or grade B contour of the 
particular station or stations. The parties recognize the fact that 
there may be areas within both the grade A or grade B contour of a 
station wherein a person does not receive a satisfactory signal. The 
populations of cities and metropolitan districts and the populations 
within the grade A and grade B contours of the several stations here- 
inafter referred to are based on the official U.S. 1950 Census of 
Population. 
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Triangle Publications, Inc., Applicant 


5. Triangle Publications, Inc., is the licensee of AM, FM, and 
television stations as shown in the following table: 


Call letters 2 2 " Location 


New Haven, Conn, 
Philadelphia, Pa. 
Binghamton, N.Y. 
Altoona, Pa. 
Lebanon, Pa. 
Harrisburg, Pa. 


ee 
4 Triangle owns a 50-vercent interest in station WHGB, Harrisburg, Pa. 


The network affiliations of the television stations are as follows: 
Station WNHC-TV, New Haven, Conn.—basic ABC plus CBS; 
station WFIL-TV, Philadelphia, Pa.—basic ABC; station WNBF- 
TV, Binghamton, N.Y.—basic CBS plus ABC and NBC; station 
WFBG-TV, Altoona, Pa.—basic CBS plus ABC and NBC; and sta- 
tion WLBR-TV, Lebanon, Pa.—independent. Station WLBR-TV is 
2 UHF station; the other four television stations are VHF stations. 

6. Station WNHC-TV was one of the 108 television stations which 
began operating prior to the 1948 freeze. Triangle acquired own- 
ership and control of stations WNHC-AM, FM, and TV on August 
28, 1956, pursuant to authority granted by the Commission. 

7. From its present site, station WNHC-TV operates with visual 
power of 316 Es with an antenna height 720 feet above average 
terrain. It is proposed to operate at the Mount Higby site with 
an effective visual radiated power of 316 kw., using an antenna 770 
feet above average terrain and with an overall height of 1,049 feet 
above sea level. 

8. The present transmitter and antenna of station WNHC-TV is 
located on what is known as Gaylord Mountain 8.8 miles north by 
northwest, of the post office in New Haven, Conn. The proposed 
Mount Higby site is 13.9 miles northeast of the present site and 19.8 
miles north by northeast: of the New Haven, Conn., Post Office. The 
proposed move will bring the WNHC-TV antenna closer to Spring- 
field, the principal city served by protestant’s Station WWLP. 


Triangle’s Reasons for Moving Transmitter Site 


9. The discussions between Triangle’s consulting engineer, Mr. 
Kennedy; director of engineering, Mr. Rhea; and vice president, 
Mr. Clipp, relative to the proposed move revolved around four 
principal objectives which Mr. Kennedy understands to have been 
as follows: (1) increase the service of the station within the densel 
populated area generally referred to as the “Connecticut River Valley” 
in which are found the cities of New Haven, New Britain, Hartford, 
Meriden, and Waterbury; (2) eliminate as much waste as possible 
of the WNHC-TV signal over salt water; (3) minimize as much as 
feasible the overlap of the service of station WNHC-TV with the 
service areas of the seven New York television stations; and (4) in 
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connection with the above, consider the airspace problem. Mr. Ken- 
nedy’s firm considered eight sites, Profiles were drawn from each 
of the eight sites to determine what kind of coverage would be 
obtained principally up and down the Connecticut River Valley. 
The several sites were compared with each other on the basis of the 
computed signal strength which would be received in, principally, 
New Haven, the Hartford area, and the New Britain area. After 
consideration of these sites, the parties decided that Mount Higby 
was the best of the several sites. Mr. Kennedy testified that in these 
discussions, neither Mr. Clipp nor Mr. Rhea mentioned or x preeeen 
any interest in the selection of a site which would permit them to 
pacwaae grade A or better service to the cities of Springfield or 
Holyoke, and it is Mr. Kennedy’s recollection that in these discussions 
the city of Springfield and the Springfield-Holyoke area were never 
mentioned until these proceedings began. 

10. Mr. Roger W. Clipp, vice president of Triangle, stated that 
the objectives which Triangle sought to achieve in moving the trans- 
mitter of station WNHC-TV from the Gaylord Mountain site to 
Mount Higby were: (1) to improve the service of station WNHC-TV 
in New Haven and environs which he identified as Metropolitan New 
Haven and intervening areas between New Haven and Hartford 
going north and New Haven and Bridgeport to the south; (2) to 
eliminate some 854 square miles of art coverage in Long Island 
Sound and in the Atlantic Ocean and substitute therefor an addi- 
tional approximately 2,600 square miles of land coverage; (3) to 
move the signal farther to the north and eliminate as much as 
possible the duplication that Pe exists in the Long Island 
area of the signals of station WNHC-TV and the seven New York 
stations; and (4) to improve the competitive position of station 
WNHC-TV. 

11. Mr. Clipp stated that. station WNHC-TV presently renders a 
program service which is directed primarily at the residents of New 
Haven and its environs; that it was not intended to make any changes 
in the program schedule or program structure; that the station 
from the new site “will continue to program for New Haven pri- 
marily, and the environs”; and that “we will intensify our efforts 
to better serve the needs of the community.” Mr. Clipp identified a 
number of the locally originated programs for the New Haven audi- 
ence. These are hereinafter discussed in paragraph 66. 

12. Triangle is presently considering the desirability of building 
a new half-million dollar studio in the new redevelopment area in 
New Haven. The coverage of station WNHC-TV already includes 
the cities of Hartford and Bridgeport, and the station will continue 
to serve these cities. 

13. Mr. Clipp stated that he did not consider WNHC-TV and 
WWLP to be competitive. It is his understanding that station 
WNHC-TV, under Triangle management and ownership, has never 
made any efforts to sell Springfield, does not maintain a sales office 
in Springfield, does not now have nor intends to establish an aux- 
iliary studio or sales force in Springfield, does not intend to identify 
the station with Springfield, and has no intention of serving Spring- 
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field any more than Springfield is now being served. He emphasized 
that “we don’t claim coverage in Springfield today and we won't 
claim coverage in Springfield at the proposed location, new location, 
for the simple reason our engineers tell us, as a result of measure- 
ments that have been made, that we will not put a satisfactory signal 
into Springfield.” 

14. Mr. Clipp understands that the move to the new site will 
eliminate some 854 square miles of wasted coverage in the waters of 


Long Island Sound and in the Atlantic Ocean and give the station 
an additional 2,600 square miles of land coverage, and by moving the 
signal to the north will avoid the du ylication that now exists in the 
Long Island area which is ee served by seven other New 
York television stations. 

15. Mr. Clipp testified that the present economic situation of station 
WNHC-TV does not require moving the transmitter because the sta- 
tion is operating at a profit, “but what the future economic need may 
be is an entirely different problem” and that station WNHC-TV finds 
itself squeezed in between the big New York stations and the big 
netiork stations in Hartford, and for competitive reasons “it is ab- 
solutely necessary” that “we move to the Mount Higby location in 
order to be on an equal competitive footing with them.” Concerning 
this competitive situation, Mr. Clipp stated that “we have this direct 
information from our sales representatives in the New York area”; 
that “The network stations operating in New York City and the net- 
work stations operating in Hartford have been actively selling or at- 
tempting to sell the Madison Avenue advertising agencies, and other 
advertising agencies, not to buy New Haven, but eliminate New Haven 
and buy our New York station and our Hartford station, and cover 
the entire aren with those two’; and that “this has been going on 
for months and months and we have lost many contracts as a result of 
it.” Operating from the new site would place station WNHC-TV “in 
a position where the spot sales department and the national spot repre- 
sentatives of the CBS and NBC stations will not be able to say : “Don’t 
buy New Haven, because if you buy New Haven you are just duplicat- 
ing what we are already covering from New York City.”” Mr. Clipp 
contends that by moving 10 miles closer to Hartford “we will oR 
covering 2 substantial portion of the same area that the DHF stations 
cover from their Hartford locations” and if the advertising agencies 
“can no longer say that our New York stations are overlapping part 
of the New Haven signal, where it is, at its present location; if they 
can no longer say that, I think we can improve our position,’ While 
Mr. Clipp did not identify the call letters of the “Hartford” stations 
referred to above, they are station WNBC (channel 30), New Britain 
(NBC), and station WHCT (channel 18), Hartford (CBS). The 
protestant’s engineering exhibits disclose that from the Mount Higby 
site, the grade B contour of station WNHC-TV will blanket sub- 
stantially all (estimated about 99 percent) of the grade B contours 
of stations WNBC and WHCT. 

16. Mr. Clipp called the overlap of the service contours of station 
WNHC-TV (basic ABC affiliation) with the coverage of station 
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WABC-TV, New York, as “wasteful duplication” of the ABC pro- 
grams. ! 

17. The Mount Higby site is approximately 10.8 miles farther from 
New York City than the present Gaylord Mountain site. Operating 
from Mount Higby, the penetration of the area of overlap of station 
WNHC-TV with the New York stations will be reduced by approxi- 
mately the same distance. Mr. Clipp stated that as a result of the 
proposed move, station WNHC-TV would lose coverage over ap- 
proximately 874 square miles of land area basically on Long Island 
containing approximately 780,000 persons and would gain a popula- 
tion in New England of approximately 384,000 persone and that 
technically there would be a net loss of approximately 400,000 persons 
on. a coverage basis, 

18. Other matters which Triangle considered were the possible 
hazard to air navigation and a desire to improve the coverage of their 
FM station by moving the FM transmitter to the Mount Higby site. 
Mr. Clipp testified that Triangle had considered the possibility of 
using sites which are farther to the east or southeast of New Haven, 
but “in the opinion of the engineers for Columbia, NBC, and Triangle, 
this [Mount Higby] was the best available site. Furthermore, it has 
a definite advantage in that it would reduce the air hazards by making 
this an antenna farm * * *.”" Mr. Clipp admitted, however, that he 
did not know of any present plan to move the CBS and NBC stations 
to Mount Higby. He concludes, however, that three antennas approxi- 
mately 1,500 feet apart will be a lesser hazard to air navigation than 
if they were at three separate locations, He stated that one of the 
purposes or objectives in the move was related to the rulemaking 
proceeding presently before the Commission in docket 11957 wherein 
it is contemplated that station WNHC-TV change frequency, move 
transmitter site, and a third VHF channel be authorized in the Provi- 
dence, R.I., area. He does not recall whether the decision to file the 
instant application was made in advance of or after the issuance of 
the Federal Communications Commission proposal in docket 11957. 

19, Near the northern boundary of the city limits of New Haven 
are four prominent geological formations, each of which is elongated 
rather than conical. In the northwest section of the city is West 
Rock, elevation 430 feet, and in the northeastern section is East Rock, 
elevation 360 feet. Between East Rock and West Rock but north 
of the city limits are Mill Rock, elevation 270 feet, and Pine Rock, 
elevation 210 feet. From a height of 430 feet at West Rock, the 
terrain to the south drops off precipitously to an elevation of 80 feet. 
The eee immediately south of the other three Rocks appears to be 
equally sharp. Terrain profiles drawn from the present and proposed 
sites through West Rock and East Rock disclose that there are at 

7In docket 11957, the Commission by notice of proposed rulemaking announced that 
hearings would be held to develop the merits of changing the frequency of the existing New 
Haven station from channel & to channel 6, and authorizing the construction of a new 
VHF station in the Providence, R.I.-Fall River, Maxs.-New Bedford, Mass, area to operate 
on channel 8 The proposed move contemplates that the transmitters will be xo located 
an to maintain the required mileage xeparation. The notice of proposed rulemaking in 
docket 11957 was adopted Mar, 20, 1957, released Mar. 2 1957, pplication of 
Triangle change the tranxmitter site of station WNE Vo wits file x. 2, 1957. 
However, by a notice of further rulemaking adopted Sept, 5, 1957, relenx rt. 9, 1 


the Commisxion proposed, among other things, to change the frequeney of the New Hav n 
station from channel 8 to channel 12 and add a third VHF station at Providence, R.I. 
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resent areas within the city limits of New Haven that are not in 
ine of site of the WNHC-TI'V antenna operating from the present 
Gaylord Mountain site and will not be within line of sight from the 
antenna operating from the proposed Mount Higby site. An exam- 
ination of several of the maps introduced in evidence discloses that 
basically the area which is not within line of sight of the present 
WNHC-TV antenna is to the south of the four formations, whereas 
areas which will not be within line of sight from the antenna at 
Mount Higby are basically to the southwest of each of the four forma- 
tions. Neither the appl icant nor the protestant introduced in evidence 
any profile graph which will show the extent of the area which will 
not be within line of sight from the antenna at Mount Higby, and 
neither party introduced in evidence any exhibit designed to show the 
area or population which would not be within line of sight or the 
signal intensity in such areas. 

20. The protestant was permitted to show that station WNHC-TV 
from a possible site near Bradford approximately 6 miles east of 
New Haven or from a possible site north of Madison could place a 
signal of 77 dbu or better over the city of New Haven. From 
either of the proposed sites, however, parts of the city of New Haven 
would remain within the “shadow” of either East Rock or West 
Rock. No site was suggested or proposed in this proceeding from 
which all of the land area within the city limits of New Haven 
would be within line of sight of the antenna of the New Haven tele- 


vision station. 
WNHC-TV Advertising 


21. The protestant introduced in evidence as its exhibit 19 photo- 
stats of page 11 of the October 7, 1957, issue of Broadcasting-Tele- 
casting, and pages 18 and 19 of the October 21, 1957, issue of 
Broadcasting. The ad of October 7, 1957, identifies station WNHC- 
TV, channel 8, as a Hartford-New Haven station and states, in part, 
that “From Massachusetts to Long Island, sign on to sign off, every 
day of the week, WNHC-TV, Hartford-New Haven, delivers DOU- 
BLE the COMBINED audience of competition : 267.3% greater than 
Hartford * * * 342.3% greater than New Britain.” In the ad ap- 
pearing on pages 18 and 19 of the October 21, 1957, issue of Broad- 
casting, station WNHC-TV is identified as a Hartford-New Haven 
station and the statement is made that it is “1st from Massachusetts to 
Long Island! DOUBLE the combined audience of competition, 
SIGN-ON to SIGN-OFF, SEVEN DAYS A WEEK!” The ad 
asserts that in each of the areas served by each of Triangle’s five tele- 
vision stations, the station ranges first in its market. Three advertis- 
ing agencies serving one or more of Triangle’s stations are identified. 

22. The protestant also introduced in evidence as its exhibit 20 

ages from The Springfield Union, a local newspaper published in 
Springfield, Mass., on the dates of February 12, 19, and 26, 1958. 
The three television stations for which program logs were listed 
are station WHYN-TYV, channel 40, Springfield; station WWLP, 
channel 22, Springfield; and station WNHC-TYV, channel 8, New 
Haven. Also on each of the pages was a large advertisement of 
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ABC programs appearing on channel 8 beginning at 7:30 p.m. 
Each advertisement concludes with the statement “Start on * * * 
stay on channel 8.” The following circumstances led to the place- 
ment of these advertisements in The Springfield Union. In response 
to a request from the network, WNHC-I'V furnished ABC a list 
of newspapers which are published within the WNHC-TV coverage 
area. From this list, ABC selected three newspapers, one each in 
the cities of New Haven, Hartford, and S oringheld, and requested 
WNHC-TV to place advertising in each of the papers. The ABC 
network furnished mats for the advertising, leaving blanks for in- 
formation concerning one local program and the channel on which 
all of the programs could be seen. WNHC-TV inserted on the mat 
the necessary information, including the channel designation, and 
placed the advertisement in the designated newspapers. The cost 
of the advertising was shared equally by ABC and by station WNHC- 
TV. This type of advertising is similar to that used by ABC affiliates 
in the Washington, D.C., newspapers and possibly elsewhere on the 
same dates. 


Location of Grade A and Grade B Contours of Station WNHC-TV 


23. On numerous occasions, counsel for the applicant emphasized 
that regardless of where the computed contours of station WNHC- 
TV were shown to fall, station WNHC-TV does not now serve 
Springfield and will not serve Springfield with a grade A signal from 
the proposed site. At the hearing, the applicant introduced in evi- 
dence WNHC-TV exhibit 2, the stated purpose of which was “to 
establish the fact that the WNHC-TV signal in the area covered 
does not necessarily achieve the values as computed in accordance 
with the Commission’s rules and the Commission’s F (50-50) curves.” 
WNHC-TV exhibit 2 reflects a series of 19 field intensity measure- 
ments made in the Springfield-Chicopee-Holyoke area on April 1 
and 2, 1958, by Mr. Lewis D. Wetzel, employed by the engineering 
firm of Kear & Kennedy. Shortly after Mr. Wetzel arrived in the 
area, he received telephone authorization to run the measurements 
outside the boundaries of the Springfield-Holyoke area. One series 
of measurements falls to the east of the Connecticut River and the 
second series falls to the west of the river. No measurements were 
made in downtown Springfield as it was the opinion of the engineers 
that it was impractical to drive through the built-up areas of the 
city with a 30-foot mast sticking up in the air. Mr. Wetzel de- 
scribed Springfield as being “essentially down in a hole along the 
ere There are hills in the town, but essentially it is in a little 
valley.’ 

24 The record does not contain any profiles which would show 
whether the cities of Springfield, Chicopee, and Holyoke are or are 
not within line of sight of the present WNHC-TV antenna. Appli- 
cant’s exhibit 3 discloses that at a short distance west of the city of New 
Britain, there is high ground in the vicinity of Rattlesnake Mountain 
and to the south thereof. The exhibit discloses also that the direct 
radial from the Gaylord Mountain site to the Springfield Post Office 
passes over high ground south of Rattlesnake Mountain and that 
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radials to Chicopee and Holyoke will pass over Rattlesnake Mountain. 

25. On April 1 and 2, 1958, when Mr. Wetzel measured the signal 
of station WNHC-TV, he also measured the signal of station WTIC- 
TV, channel 3, Hartford, at each of the 19 locations at which he 
measured the channel 8 signal. On each of these days, Mr. Wetzel 
had to wait until about 3 p.m. for the WTIC-TV transmitter to warm 
up before he could measure the signal of this station. At 15 of the 
19 locations, the WTIC-TV signal was measured as being of grade A 
intensity. 

26. The computed grade B contour of station WNHC-TV, operat- 
ing from its present Gaylord Mountain site, falls slightly north of 
the Chicopee River which forms the northeastern boundary of the 
city of Springfield but thereafter flows through the center of the 
city of Chicopee. Mr. Wetzel made 12 measurements south of the 
predicted grade B contour, which for station WNHC-TV, channel 8, 
1s the 56-dbu contour. Of these 12 measurements, 6 were shown to 
be of grade B intensity. Of the five measurements made within the 
city limits of Springfield, three were of grade B intensity. Seven 
measurements were made at points north of the computed grade B 
contour. Of these, two were in Chicopee east of the Connecticut 
River. At one of these points, approximately 2.4 miles north of the 
computed grade B contour, the signal was measured as being 65.5 
dbu. At 12 points in Springfield, Chicopee, and Holyoke, the signal 
intensity was measured as being less than 56 dbu. 

27. The contention that station WNHC-TV does not now serve 
the Springfield-Holyoke area satisfactorily is supported, in part, by 
the testimony of one of protestant’s witnesses, Mr. Howard S. Frazier, 
who has been associated with the radio and television industry as an 
engineer and consultant for many years. Mr. Frazier testified that 
many years ago, channel § VHF antennas were erected to receive 
the New Haven station before the inauguration of local UHF serv- 
ice. He stated that there are vagaries in transmission from channel 
§ which result in very satisfactory service during certain times of 
the day, whereas under other conditions the quality of the picture will 
not be nearly as satisfactory, and from the viewer's point of view, the 
reception of channel § in the Springfield area varied from excellent 
at times to poor at times. 

28. In the application for change in the transmitter site which the 
Commission granted, Triangle’s engineering exhibits show that the 
computed 77-dbu contour of the station, operating from the proposed 
Mount Higby site, will touch the southern border of the city limits of 
Springfield and that the grade .\ contour would encompass all of the 
city of Springfield, all of the city of Chicopee, and the southern part, 
approximately 50 percent, of the city of Holyoke. As shown in para- 
graph 13, supra, Mr. Clipp stated, in part, that “our engineers tell 
us, as a result of measurements that have been made, that we will not 
ee a satisfactory signal into Springfield.” At the hearing, Mr. 

Cennedy stated, without objection, that operating from the Mount 
Higby site, he had serious doubts that a grade A signal could be ob- 
tained in Springfield at 50 percent of the locations, 50 percent of the 
time. As shown in paragraph 9, supra, applicant’s consulting engi- 

29 F.C.C. 


Triangle Publications, Inc. 337 


neer drew promics from several possible sites and computed the signal 
strength which would be received in the cities of New Haven, Hart- 
ford, and New Britain. Inasmuch as one of the objectives in the 
proposed move was to serve generally the Connecticut River Valley, 
including the city of Hartford, it is reasonable to assume that prior 
to selecting the Mount Higby site, the parties ascertained that there 
was no major obstacle in the line of sight from the proposed antenna 
to the city of Hartford. Applicant’s exhibit 3 indicates that the 
bearing from the proposed Mount Higby site to the Springfield Post 
Office is approximately 10° true, that this bearing passes over the 
city of Hartford and after passing Hartford follows the west bank of 
the Connecticut River. A careful examination of applicant's exhibit 
3 and the other engineering exhibits received in evidence, all of which 
show contours, does not disclose that there is between the Mount 
Higby site and the cities of Springfield, Chicopee, and Holyoke any 
major obstacle which would indicate that all three cities will not be 
in line of sight with the WNHC-TV antenna which will be 1,049 
feet. above sea level. The protestant did not offer in evidence any 
profiles showing whether the cities of Springfield, Chicopee, and 
Tolyoke are or are not within line of sight of the proposed WNHC- 
TV antenna, and the applicant’s consulting engineer stated that he 
did not know if the Springfield Post Office was or was not within 
line of sight of the proposed antenna on Mount Higby. The record 
does not show the measurements to which Mr. Clipp referred during 
his testimony on February 21, 1958, inasmuch as the only measure- 
ments to which applicant's consulting engineer referred during the 
course of the hearing were those which were taken on April 1 and 2, 
1958. (See par, 23, supra.) The record in this proceeding contains 
no basic engineering data which, in the opinion of the hearing exam- 
iner, would warrant a finding that in the direction of Springfield, 
Chicopee, and Holyoke, the principal city contour (77 dbu), the grade 
A contour (71 dbu), and the grade B contour (56 dbu) of station 
WNHC-TV, operating from the proposed Mount Higby site, will 
not. fall at the locations shown in the engineering exhibits filed by 
Triangl]> in the application presently before the Commission, 


“Areas To Be Gained and Lost 


29. The geographical coordinates of the present and proposed sites 
of the WNHC-TV antenna and the distances from said sites to the 
post offices in New Haven, Conn., and Springfield, Mass., und to the 
site of the transmitter of station WWLP are as shown below: 


Present | Proposed 


Transmitter site. Gaylord Mountain..........| Mount Higby. 
Geographical coordinates i 
North latitude... --=| 4192605" | 41°33/16"", 
West longitude. 72°56/42"" 72°43'40"", 
Distances to post offi 
New Haven... 8.8 miles... 19.8 miles. 
Springfield... 50.0 miles, .7 miles, 
Distances to WWLP transmitter sit 46.7 miles h.7 miles, 
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The proposed Mount Higby site is 13.9 miles northeast—approxi- 
mately 53° true—from the present Gaylord Mountain site. 

30. The proposed move will take the WNHC-TV antenna away 
from several centers of population and will result in a signal of lesser 
intensity being placed over the cities involved. This will be true 
of the cities shown below: 
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New Haven. 
Naugatuck. 
Ansonia... 
Waterbur, 
Bridgeport. 


1950 
population 


164, 443 
17,455 
18, 706 

104, 477 


158, 709 


Present site 


Distance 
(miles) 


Distances and signals 
Proposed site 


Signal 
(dbu) 


Stenal 
(dbu) 


Distance 
(miles) 


23.0 
1 
0 


19.8 

Ws 
23. 
6.5 


31. The proposed move will bring the WNHC-TV antenna closer 
to several centers of population and will result in a signal of higher 
intensity being placed over the cities involved. This will be true 


of the cities shown below: 


Springfield 
Chicopee. 
Holyoke... 
Hartford . _. 
New Britain... 


1950 
population 


162, 399 
49, 211 
5A, 661 

177, 397 
73, 726 


Present site 


Distance 
(miles) 


50.0 
153.0 
156.5 
26.0 
20.0 


Distances and signals 


Proposed site 


Sienal 
(dbu) 


Distance 
(miles) 


Signal 
(dbu) 


1 These distances were scaled from the engineering exhibits received in evidence, 

2 none siznal intensities were based on engineering exhibits and measurements previously discussed in 
pars, an s 

3 ‘These signal intensities are based on the engineering exhibits which show that the cities of Hartford and 
New Britain are now within the computed grade A 71-dbu contour and will be within the principal city 77+ 
dbu contour of the stations operating from the Mount Higby site. The engincering exhibits would indicate 
that the actual signal intensities are substantially higher than the figures shown in the above table, 


32. The protestant’s engineer contends that the proposed move of 


the WNHC-TV transmitter will result in a loss of the only grade 
A service to an area of 752 square miles comprising 447 square miles 
and 30,284 persons on Long Island, and 315 square miles containing 
48,577 persons in western Connecticut and eastern New York. The 
protestant’s engineer admitted, however, that station WICC-TV, 
channel 43, Bridgeport, Conn., serves a part of this area within its 
grade A contour. He did not consider this pertinent because it is 
his understanding that station WICC-TV operates only 4 or 5 hours 
a day, 6 days a week. He testified that if the grade A coverage of 
station WICC-TV is considered, the areas which will lose their only 
grade A service as a result of the proposed move will be reduced to 
383 square miles on Long Island and 81 square miles in western Con- 
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necticut and eastern New York? The population figures within these 
areas are not given. He also testified that if he had considered and 
shown on the protestant’s engineering exhibits the grade A contours 
of the New York stations operating on channels 7, 9, 11, and 13, such 
consideration would have resulted in his reducing the so-called lost 
grade A areas in western Connecticut and eastern New York by about 
60 percent and in the case of Long Island by about 10 percent. 

33. The protestant’s engineer contends that station WNHC-TV, 
operating from the proposed Mount Higby site, will bring the first 
grade A signal to an area of approximately 55 square miles in the 
area near New London, Conn. Triangle, however, makes no such 
contention and in paragraph 9 of its proposed findings states that 
other than the general statement of its vice president, station WNHC- 
TV would gain a basic coverage of 384,000 people in New England 
and. lose 780,000 people on Long Island, and that there is no proba- 
tive, credible evidence with respect to the areas which would be 
gained and lost as a result of the proposed move. 

34. The evidence of record with respect to the areas and popula- 
tions which will gain or lose service from station WNHC-TV as a 
result of the proposed move is not complete. To illustrate, it is Mr. 
Clipp’s understanding that the station will lose land areas of 874 
square miles and water areas of 854 square miles, a total of 1,728 
square miles, but gain something like 2,600 square miles of land areas. 
Applicant’s witnesses referred to the wasteful duplication of ABC 
programs, but there is no exhibit in evidence on which either the 
grade A or grade B contour of station WABC-TV, New York, is 
identified. Protestant’s engineering exhibits showing the area which 
will be lost to station WNHC-TYV show only the contours of New 
York stations operating on channels 2 and 4. The contours of the five 
other New York stations are not shown. Applicant’s engineering 
exhibits do not show the service contours of any of the New York 
stations. Its exhibit 1 has drawn thereon a line marked as being 
“60 miles from Empire State Building.” The line shown as being 
“60 miles from Empire State Building” falls approximately 12 
miles from the present WNHC-TV transmitter site on Gaylord 
Mountain. Thus the present WNHC-TV antenna is approximately 
72 miles northeast. of the transmitters of the seven New York sta- 
tions. The present grade A and grade B contours of station WNHC- 
TV extend approximately 39 miles and 53 miles, respectively, in the 
direction of the seven New York television stations. The record 
does not show the areas and populations within the existing or pro- 
posed grade A and grade B contours of station WNHC-TV other 
than as shown by the contours of the station and in the areas of 
overlap. 


?The Chief. Broadcast Bureau, in proposed findings w thi footnote 8) indicates that 


on the basis of the latest authorization to station WICC file No. BMPTC-4729 granted 
Sept. 14, 1957), the coverage of station WICC-TV 1s substantially less than as had been 
shown by protestant’s engineer, 
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Stations Rendering Service Within Grade A and Grade B Contours 
of Station WWLP 


35. The protestant’s engineering exhibits 2 through 6 contain 
what purports to be the coverage contours of existing television sta- 
tions serving generally the area within the grade A and grade B 
contours of stations WWLP and WNHC-TIV. The contours of 
station WWLP were drawn by the protestant’s engineer in accordance 
with the methods prescribed by the Commission. The contours for 
station WNHC-TV were reproductions of the contours as shown in 
the WNHC-TV engineering data filed by the licensee with the Com- 
mission. The contours for several other stations were reproductions 
of engineering exhibits filed by the licensees with the Commission or 
were copied from a contour map prepared by a consulting engineer 
and introduced in evidence in the ae 3 deintermixture rule- 
making proceeding before the Commission in 1956-57." While the 
method of depicting the contours of several of the stations is some- 
what unorthodox, it is not contended that the contours are not shown 
with reasonable accuracy.* 

36. The computed grade A contour of station WNHC-TV, operat- 
ing from the present Gaylord Mountain site, falls approximately 1114 
miles south of Springfield and overlaps the computed grade A con- 
tour of station WWLP in an elliptical area approximately 21 miles 
wide at the point of deepest penetration. The present computed 
grade B contour of station WNHC-TV, operating from the Gaylord 
Mountain site, encompasses all of Springfield to the north and passes 
through the center of Chicopee and south of Holyoke. It overlaps 
the computed grade B contour of station WWLP over an elliptical 
area having a maximum penetration of approximately 53 miles. 

37. Operating as proposed from the Mount Higby site, the 77- 
dbu contour of station WNHC-TV will touch the southern boundary 
of the city of Springfield, and the grade .A contour will encompass all 
of the cities of Springfield, Chicopee, and approximately the southern 
half of the city of Holyoke. The proposed grade A contour of sta- 
tion WNHC-TV will overlap the grade A contour of station WWLP 
over an elliptical area approximately 40 miles wide at the point of 
deepest penetration. From the proposed Mount Higby site, the grade 
B contour of station WNHC-TV will fall approximately 25 miles 
north of Springfield and will overlap the grade B contour of station. 
WWLP in an area generally circular in shape and approximately 72 
miles wide at the point of deepest penetration. 

38. As previously noted, the proposed Mount Higby site for station 
WNHC-TV is 13.9 miles northeast of the present site. The proposed 
move will shift the grade A and grade B contours in a northeast di- 
rection. The area which will be gained between the present and 
proposed grade A contours of station WNHC-TV is crescent in shape 
and has a maximum depth of 19 miles in an area northeast of the 
proposed site. The area which will be gained between the present 
and proposed grade B contours of station WNHC-TV is also crescent 


3 Docket No, 11748. 
*See, however, par. 32, supra, and footnote 2. 
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in shape and has a maximum depth of 17 miles. The greater portion 
of the area which will be gained within the grade A and grade B con- 
tours of station WNHC-TV is presently served by station WWLP. 
The extent to which the present and proposed grade A and grade B 
contours of station WNHC-TV overlap and will creep the grade A 
and grade B contours of station WWLP and the populations within 
the overlap areas are as shown in the following table: 


Overlap grade A contours 


Area Percentage Percentage 
(sq. miles) | of WWLP || Population] of WWLP 
grade A grade A 


Proposed, WNHC-TV we 49 
Present, WNHC-TYV. a 21 


Overlap grade B contours 


LT eee 
Area Percentage Percentage 
(sq. thiles) | of WWLP || Population| of WWLP 
grade A grade A 
————“———_—_ 
Proposed, WNHC-T' 7 1,075, 117 
Present, WNHC-TV. - 918, 352 


156, 765 |. 


39. Other stations serving 15 percent or more of the grade A and 
grade B contours of station WWLP and the percentage of area and 
population within the overlap areas are as shown below: 


$n 


Grade A Grade B 
a 


Area Population Area Population 
————— ees 
Percent Percent Percent Percent 
WHYN-TV, channel 40, Springfleld-Holyoke. 78 i 93 
WTIC-TV, channel 3, ILartford, Conn. 62 
WNBC, channel 30, New Britain, Cont 48 
WHCT, channel 18, Hartford, Con: 38 
WCDC, channel 19, Adams, Mass. 33 
WATR-TYV, channel 53, Waterbury, Conn. 
WRGB, channel 6, Schenectady, N 
WBZ-TV, channel 4, Boston, Mass 
WILDH-TV, channel 5, Boston, Mu 
WJAR-TV, channel 10, Providen , RAT. 
WPRO-TV, channel 12, Providence, R.I. 
WMUR-TV, channel 9, Manchester, N.IT 
WICC-TY, channel 43, Bridgeport, Conn. 


40. The published highest hourly advertising rates for the several 
stations serving the Connecticut River Valley area at the time of the 
hearing were as follows: Station WN HC-TV, channel 8, New Haven, 
$1,200; station WTIC-TV, channel 3, Hartford, $1,000; station 
WWLP, channel 22, Springfield, $700; station WHCT, channel 18, 
Hartford, $700; station WNBO, channel 30, New Britain, $600; sta- 
tion WATR-TV, channel 53, Waterbury, $200; and station WHYN- 
TV, channel 40, Springfield, not shown. moe 
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41. Within the area wherein the present grade A contour of station 
WWLP overlaps the present and proposed grade A contours of sta- 
tion WNHC-TV, service is also rendered by the following stations: 
Station WTIC-TV, channel 3, Hartford; station WHCT, channel 18, 
Hartford; station WNBC, channel 30, New Britain; and in the area 
of overlap with station WNHC-TV operating from Mount Higby, 
station WHYN-TV, channel 40, Springfield. 

42. Within the area wherein the grade B contour of station WWLP 
is overlapped by the present and proposed grade B contours of station 
WNHC-TV, television service is rendered by the following stations: 
Station WTIC-TV, channel 3, Hartford; station WHCT, channel 18, 
Hartford; station WNBC, channel 30, New Britain; station WATR- 
TV, channel 53, Waterbury; and station WHYN-TV, channel 40, 
Springfield. 


Springfield Television Broadcasting Corp., Protestant 


43. Springfield Television Broadcasting Corp., protestant herein, is 
the licensee of standard broadcast station WWLP, channel 22, Spring- 
field, Mass. The transmitter and antenna of station WWLP is on a 
mountain site approximately 6.4 miles west of the city of Springfield. 
The radiation center of the antenna is at a height of 750 feet above 
average terrain. From this site, the station operates with an effective 
radiated power of 212 kw. visual and 107 kw. aural. Within the com- 
puted grade A contour of station WWLP, there is an area of 3,276 
square miles and a population of 931,770 persons, The principal cities 
within the grade A contour of station WWLP are Springfield, 
Chicopee, and Holyoke, all in Massachusetts, and the cities of Hart- 
ford and New Britain in Connecticut. Within the grade B contour 
of station WWLP, there is an area of 7,005 square miles and a popula- 
tion of 1,494,592 persons. The protestant is also the licensee of trans- 
lator stations W79AA at Claremont, N.H.; W81AA at Lebanon, N.H.; 
and holds a construction permit for W71AA at Newport, N.H., but 
this latter station has not been constructed. 

44. Protestant, at the time of the hearing, was the sole owner of all 
of the stock of Greenfield Television Broadcasting Corp., licensee of 
television station WRLP, channel 32, Greenfield, Mass., which went 
on the air on July 1, 1957.5 Station WRLP operates from a site 
epproximately 15 miles northeast of the post office in Greenfield, 
Mass., with effective visual peak power of 200 kw., using an antenna 
920 feet above average terrain. Triangle’s exhibit 5 discloses that 
the grade B contour of station WWLP extends for a distance of 
45.5 miles south from the transmitter falling approximately 9 miles 
north-northeast of the city of New Haven, that the transmitter of 
station WRLP is 48.7 miles north-northeast of the WWLP trans- 
mitter, and that the grade B contour of station WRLP extends ap- 
proximately 45 miles north of the transmitter. The exhibit shows 
also that the Lebanon, N.H., translator station is approximately 


5The Commission press release of May 27, 1958, discloses that on May 20, 1958, the 
Commission gave its consent to the assignment of license of station WRLP from Greenfiel 
Television Broadcasting Corp. to Springfield Television Broadcasting Corp. (BALCT-68). 
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16 miles north of the location of the WRLP grade B contour. The 
contours of stations WWLP and WRLP overlap over a substantial 
area. The protestant, through the facilities of station WWLP and 
its satellite WRLP, places a grade B signal in the Connecticut River 
Valley over an area approximately 140 miles long and roughly 85 
miles wide. Triangle, in paragraph 13 of its proposed findings of 
fact, requests, among other things, that the hearing examiner make 
the following finding: 

The net combined grade B service area of WWLP, WRLP, and their 
associated translators covers 10,345 square miles within which reside 
2,075,120 persons. This combined service area extends from North Haven 
on the south, to Lebanon, N.H., on the north, a distance of approximately 
156 miles. About 90 percent of the television receivers throughout this 
area are capable of receiving UHF signals. In the Springtield-Holyoke 
metropolitan area, UHF set conversion is as high as 97.9 percent of the 
133,600 TV homes in the area. [Citations omitted.] 

No party filed reply findings which challenge in whole or in part the 
quoted finding requested by the applicant. 

45, Station WWLP began operating on March 13, 1953. It now 
operates from 7 a.m. to 1 am. daily with a staff of 59 employees. 
Station WRLP began operating on July 1, 1957. As of the time of 
the hearing, 14 employees were assigned to the WRLP operation. 

46. Station WWLP has an optional—not_ basic—aftiliation with 
the National Broadcasting Co. and, in addition, has a secondary 
affiliation with the American Broadcasting Co., and at the time of 
the hearing was carrying five ABC programs on a delayed basis. 
Prior to July 1, 1957, the basic national rate for station WWLP was 
3600 per hour. However, when station WRLP was placed in opera- 
tion, the basic rate was increased from $600 to $700, the $700 being 
the basic rate at the time of the hearing. Station WRLP is operated 
as a satellite station, duplicating the programs of station WWLP. 
The coverage of station WRLP is given as a “bonus” to national and 
network advertisers. If a Springfield advertiser wants station 
WWLP only, he pays the $600 rate. If, however, a local advertiser 
wishes only the services of station WRLP, the rate is $100. 


Revenues and Expenses of WWLP 


47. The protestant’ 
years 1952 through 195) 


$ gross revenues and operating expenses for the 


~ 
‘ 


areas shown below: 


Year Gross Operating 
revenues expenses 


$18, 118 
$27, 650 
470, 097 
490, 191 
715, O19 
936, 030 


The above figures are taken from the protestant’s exhibits 8 through 
13, The gross revenues reflect total revenues less agency commissions. 
The operating expenses reflect technical, program, sales, general, and 
administrative expenses. The exhibits referred to also show during 
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appropriate years other items of revenue such as miscellaneous income, 
purchase discounts, and sums allocated for interest and amortization of 
contract rights. The 1957 figures reflect the sum of $13,953 from 
local sales on station WRLP and expenses of $90,701 allocated to the 
cost of operating satellite station WRIP and the two translator 
stations. 

48. The annual revenues of station WWLP from all sources during 
the years 1955 through 1957, before deduction of agency commissions, 
are as follows: 


Annual revenue of WWLP according to sources 


Network Spot advertisers | 


Other Total 


| 
| 
| 
| 


NBC ABC | National] Regional! Local 


7 $25, 678 | $197, 213 $195,589 | $3: a 1 $559, 672 
134, 451 26,181 | 344, 548 5 201, 434 78, 137 1923, 0OL 
184,314 33,887 | 369, LOL HO, B12 320, 242 58,512 | 11,027, 408. 


1 The totals as well as the revenues from the various sources shown are sums received before the deduc- 
tion of agency commissions, If agency commissions ure de.tucted from the totals shown, the figures will 
coincide with the gross revenues of station WW LP as shown in par. 47, supra. 


49. The protestant’s revenues for the months of October, November, 
and December, 1956, and for the months September 1957 through 
February 1958 are as follows: 


WWLP revenues for selected months 


Network Spot advertisers 
Month 


NBC ABC | Natlonal| Regional cal 


October 19 , $2,724 | $40,455 $2,855 | $36,570 
November 19% 3, 38, 520 3, 733 29, 147 
December 1956 a 

Septemter 1957, 
October 1957. 


January 1958 34, 734 
February 1958. 5 78 35, 51S 6, 893 


Local Advertising Revenue of WWLP 


50. During the calendar year 1957, station WWLP received a 
total of $319,019.38 in revenues from advertisers whose places of busi- 
ness were in Springfield and in 17 other specified cities and towns, 
all within a radius of 30 miles from Springfield. The cities, adver- 
tisers, and revenues are shown in protestant’s exhibit 14. Of the 
18 cities and towns from which protestant received local advertising 
revenues, 12 are in the area not now within the grade A contour 
of station WNHC-TV, but will be within the grade A contour of 
station WNHC-TV when it begins to operate from Mount Higby. 
From these 12 cities which will be within the proposed new grade A 
overlap area, station WWLP received revenues in 1957 in the amount 
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of $261,203.57, representing 82 percent of the total local sales and 
27 percent of the total income of station WWLP. Within the area 
not now within the grade B contour of station WNHC-TV but which 
will be within the grade B contour of that station operating from 
Mount Higby are the cities of Holyoke and Northampton from which 
station WWLP received total revenues of $45,920.63, representing 
14.2 percent of the total local sales and 5 percent of the total gross 
income of station WWLP. Thus 96 percent of the income derived 
by station WWLP from local sales during 1957 was obtained from 

laces which for the first time will be within the grade A and grade 
3 contours of station WNHC-TV when it begins to operate from the 
Mount Higby site. 

51. Mr. James H. Ferguson, Jr., sales manager for station WWLP, 
discussed the sales activities of the personnel under his supervision 
and stated that in the late months of 1957 and early 1958, the station 
had lost advertising revenue as a result of some firms curtailing their 
advertising budget on station WWLP and others discontinuing their 
advertising entirely. He stated that some of the WWLP advertisers 
now advertise on station WTIC-TV, Hartford, and on station 
WNHC-TV, New Haven. He discussed certain types of advertisers 
who either manufacture or sell nationally or area-known products. 
He is aware that such advertisers quite frequently engage in coopera- 
tive advertising in which the cost is distributed on a coverage or 
similar basis. He stated that some firms in the Springfield area now 
advertise on stations WTIC-TV and WNHC-TV. On cross-exami- 
nation, he identified several such firms, one of which is within 5 
miles of the Springfield City Hall and another located in the im- 
mediate vicinity of the WWLP transmitter. 

52. Five Springfield businessmen who have advertised their business 
enterprises over the facilities of station WWLP testified by deposition 
in this proceeding. The essential part of their testimony is outlined 
in the succeeding paragraphs. 

53. The president of a furniture and home appliance business with 
one retail store in Springfield and one in West Springfield has been 
advertising on station WWLP ever since the station has been on the 
air, This company depends on TV spot advertising on Saturday and 
Sunday to bring in their Monday and Tuesday busin In order to 
check the advertising, customers are asked what brings them to the 
store. The TV advertising budget for many years has been a per- 
centage of the volume of sales. This company was exceeding its 
“quota” of sales until the late months of 1957 and 1958. Inquiries 
in late 1957 and subsequent thereto have convinced the company that 
its audience has shrunk and they are presently considering a reduc- 
tion in the volume of advertising because of decreased results. This 
company also engages in cooperative advertising with wholesalers 
and others. Other organizations were willing to join in cooperative 
advertising during most of 1957, but at the time the depositions were 
taken on April 2, 1958, indications were that they prefer not to spend 
cooperative money on station WWLP._ This firm, however, does not 
plan to advertise on station WTIC-TV, channel 3, because they con- 
sider such advertising too costly for the results they expect to get. 
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54. The general manager of the Coca-Cola Bottling Co. of Spring- 
field testified that his company has advertised on station WWLP for a 
considerable period of time, using an average of nine spots a week 
during the summer and one spot during the winter months. Approxi- 
mately 75 percent of its television advertising to date has been on 
station WWLP. This gentleman testified that he has offered to par- 
ticipate with Hartford Coca-Cola bottlers in television advertising on 
station WTIC-TV, channel 3, Hartford, and that this would result 
in channeling a goodly portion of its advertising money to channel 
3. For the channel 3 advertising, the Springfield bottler will be billed 
in proportion of the population in its territory as against the popula- 
tion in territories served by other participating companies. He also 
testified that his company had been ap roached by a group of Coca- 
Cola bottlers in Connecticut requesting him to participate in advertis- 
ing on channel 8, but at the present time he did not consider the 
channel 8 signal to be sufficiently strong to command an audience 
in Springfield. He testified that it was his “feeling” that the pro- 
posed move of the channel 8 television station would make it necessary 
to engage in cooperative advertising over the facilities of that station. 
He testified that if part of his advertising is placed on station WTIC- 
TV, it would reduce his advertising on station WWLP in 1958 by 
approximately 25 percent and that if additional advertising is placed 
on channel 8, there will be a further 50 percent reduction, leaving 
approximately 25 percent of his television budget for station WWLP. 

55. The manager of planning and promotion of the Springfield Gas 
Light Co, testified that his company has been advertising on station 
WWLP for the last year and a half sponsoring the programs of 
John Quill, a local weather forecaster. In June 1957, the company 
began sponsoring this program five times a week. He testified that 
after station WTIC-TV began operating, the company discontinued 
sponsoring John Quill 2 nights a week and that at the time sponsor- 
ship was discontinued, one of the contributing factors was the dilution 
of its audience. 

56. The president of a firm selling tires, automobile accessories, 
home appliances, furniture, garden tools, etc., testified that he had 
used the facilities of station WWLP to sponsor various programs, 
but that from his own observation and from talking with others, he 
had noticed that within the past few months he was not getting the 
viewing audience or the ats from advertising on station WWLP 
and that quite a few of the people with whom he had spoken indicate 
that they are looking at programs on channel 3. As a result of the 
dilution of the audience, he has reduced his advertising budget on 
station WWLP by approximately 50 percent. 

57. An automobile dealer with two places of business in Spring- 
field and one in Westfield testified that he had advertised over station 
WWLP. One of the programs which he sponsored was a 15-minute 
filmed boxing program which followed the live boxing carried on 
Wednesday and Friday nights on the ABC network. He noted that 
at_some time during the year, the Wednesday night program was 
withdrawn from station WWLP, and as a result he dropped the 
sponsoring of the film programing on that night. Later he started 
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seeing these programs when they were telecast on channel 8. He 
continued, however, to sponsor the program on Friday night until 
some time in the fall of 1957, when he noted a lack of response to the 
television advertising. He became aware of this lack of response 
because of the fact that the customers ceased to ask for a particular 
car at a particular price which had been advertised only on television. 

58. Mr. Roger L. Putnam, chairman of the board of directors of 
Springfield Television Broadcasting Corp. and father of the president 
ot the company, was the “ringleader” m organizing this company. 
Mr. Putnam was elected mayor of Springfield for three successive 
terms; has served in an official capacity with numerous civic and social 
organizations; and is presently president of Future Springfield, Inc., 
a@ company cumboeed of many prominent people in the area organized 
to promote the future of the city of Springfield. He identified people 
prominent in the Springfield ‘area who are affiliated with the pro- 
testant. He stated that the members of the company want to have 
the station run in the public interest and that “we have tried always 
to keep public service uppermost in our mind.” He testified that at 
the time the protestant was organized, he knew that station WNHC- 
TV was the only television station that was then being received in 
Springfield, and that when the station changed from channel 6 to 
channel 8, billboards were erected all around Springfield advising the 
people of that change. He stated that from the time station WWLP 
went on the air, the revenues increased until station WICC_T V, chan- 
nel 3, went on the air in the fall of 1957. Thereafter “we noticed our 
increase stopped flat.” Mr. Putnam also stated that at the time the 
protestant built the station, he was aware of the television channels 
which had been allocated to the Springfield, Holyoke, Hartford, and 
New Haven communities, but was not aware of the difficulty that 
UHF was going to have when it came into competition with VHF 
stations. He stated that if station WWLP should suffer losses in its 
income, he would recommend to the board of directors that they cur- 
tail non-revenue-producing activities, such as the use of remote ap- 

aratus for filming public affairs or kickoff dinners for Community 
Tnited Fund, churchwork, and other activities, 

59. The protestant attributes the decline in WWLP's revenues 
subsequent to November 1957 to the fact that station WTIC-TV, 
channel 3, Hartford, began operating in September 1957. The record 
does not disclose the number of hours station WTIG-TV was on 
the air in the fall and winter of 1957, but on April 1 and 2, 
1958, the station did not go on the air until approximately 3 p.m. 
The protestant contends that when station WNHC-TV begins to 
operate from Mount Higby placing a grade A signal over Spring- 
field, its revenues will continue to decline. The rotestant fears that 
it may lose its ABC affiliation after station WN HC-TV begins 
to place a grade B signal approximately 24 miles north of Springfield, 
and points to the fact that it has already lost one ABC program which 
is being telecast by station WNHC-_TV. 

60. Mr. William L. Putnam, president, treasurer, and general 
manager of the protestant, testified that subsequent to the time that 
WTIC-TV, channel 3, came on the air, the protestant had monitored 
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station WHYN-TV, channel 40, Springfield, to see what their local 
competitor had in the way of local spot advertising with a view of 
soliciting such advertisers, but that “we have found it increasingly 
difficult to find any advertisers on this other station for us to solicit.” 
He also discussed, among other things, the cost of originating live 
programs in the studio and through the facilities of remote equipment 
which are telecast by station WWLP and its satellite WRLP. He 
testified that station WWLP has already been forced to drop one 
public service program and that in the event the station suffers fur- 
ther losses in income, it would be necessary to effect economies in 
the following order: (a) by reducing or eliminating sustaining re- 
mote programs; (6) by reducing or eliminating loca] live programs, 
both sustaining and commercial, produced in the studios of stations 
WWLP and WRLP; and (c) by reducing the program day although 
only as a last resort. In the course of such reduction, the station 
would cut its staff and thereby reduce its overall costs. 


Television Programing 


61. The protestant introduced in evidence what is purported to be 
analyses of the programs of station WWLP and of station WNHC- 
TV. Triangle also introduced in evidence analyses of programs of 
station WNHC-TV and of station WWLP. Each party contends 
that its own analyses are correct and that the analyses of the other 
party are inaccurate. Neither party introduced in evidence or pre- 
sented to the hearing examiner the program logs on which the various 
analyses were based. In the absence of such program logs, the hear- 
ing examiner is unable to determine what was broadcast by each sta- 
tion or whether the programs had been properly analyzed. To illus- 
trate, the record shows that at one time or another, both stations 
carried prizefights. The hearing examiner is unable to ascertain 
what part, if any, of the program analyses which are classified as 
“talk” reflects the thuds of the glove of the professional fighter, and 
what part, if any, reflects talks by prominent people on matters of 
national and international interest. 

62. Both parties presented a substantial amount of evidence relative 
to locally originated programs designed to serve their own communi- 
ties. Some of these programs are identified in the following para- 


graphs, 
WWLP Local Programing 


63. During 1957, local live remote public service programs on sta- 
tion WWLP included telecasts of the inauguration of the Governor 
of Massachusetts, Springfield Home Show, Palm Sunday religious 
services, Armed Forces Day Show, Franklyn County Fair, Air Force 
Show, United Fund luncheon, and the Christmas Story; local live 
studio-originated programs included Passover Stories, Good Friday 
Service, Easter Sunday Services, Bishop of Springfield, safety pro- 
grams. and during the winter months daily announcements of road 
conditions on major highways. 
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64. The facilities of station WWLP are used extensively by nu- 

merous civic, social, religious, charitable, and similar organizations. 
The executive director of the Springfield chapter of the American 
Red Cross discussed the use made by the chapter of the facilities of 
station WWLP and stated that the chapter had been on station 
WWLP 12 to 15 times during 1957. The president of the American 
International College of Springfield, Mass., 2 community college of 
some 2,000 students, testified relative to the assistance offered the 
college by station WWLP. He stated, among other things, that dur- 
ing the past year “An innovation in this area was begun by WWLP’ 
by programing a course in high school chemistry given by Dr. Genua- 
of Westfield State Teachers’ College, which in my opinion was beauti- 
fully handled; * * *.” A Catholic priest testified to the numerous: 
occasions during which the facilities of station WWLP had been made: 
available and that as of the time of the hearing, he was then and, 
for some time prior thereto, had been conducting a 45-minute pres- 
entation of the Mass every Sunday morning. The director of the 
radio-television department of the Massachusetts Council of Churches 
testified to several series of religious programs running from 30 weeks 
to 2 years which had been presented over the facilities of station 
WWLP. The latest program, “The Minister Tonight,” was termi- 
nated in December 1957 after having been on the station for about 
a year and a half. Another program to replace it is being discussed 
with WWLP. A rabbi testified that the facilities of station WWLP 
had been used, on occasion, on the Jewish Holy Days, and that dur- 
ing the past year, Jewish organizations had used the facilities of 
station WWLP perhaps 15 or 20 times. Concerning the programing 
of station WWLP, he stated, in part, that— 
Personally, I feel that this is * * * the matter of public service and not merely 
a matter of public entertainment. I have been impressed with the opportuni- 
ties that we have received, and I know others have received, to make live 
presentations, and on acceptable hours. And by “acceptable hours” I mean 
when it seemed to us there might be possibility of good audience representation. 
Furthermore, these programs have an immediacy about them. 

65. The president of station WWLP testified that the program, 
“The Minister Tonight,” to which the director of the radio-television 
department of the Massachusetts Council of Churches referred was 
presented in 1957 during prime hours, but that in the latter part of the 
year “the squeeze got on us and we had to get some revenue,” so the 
program was terminated at the end of December. 


WNHC-7V Local Programing 


66. It is not contended that station WNHC-TV has not and does 
not program for the city of New Haven and environs. After Tri- 
angle acquired control of the station in August 1956, station WNHG_ 
TV telecast a number of local live programs from its studios in New 
Haven which had not been carried prior to Triangle’s acquisition of 
the station. Among these programs are “This, Our Faith,” a half- 
hour religious program, Mondays through Fridays; “Tell It to the 
Mayor,” a half-hour program on Thursdays devoted to the office of. 
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the mayor; “The Chamber Speaks,” a half-hour program on Fridays 
concerning the functions of the New Haven Chamber of Commerce; 
“Opportunity Unlimited,” a series of eight half-hour. programs -tele- 
cast in conjunction with the New Haven Junior Achievement Group; 
“Hitch Horse Sense to Horse Power,” a program designed to promote 
traffic safety; “Happy, the Clown,” a 30-minute program, Mondays 
through Fridays, for preschool children; “American Bandstand,” 
an hour and a half program, Mondays through Fridays, for the 
teenage group; and “Peoples Lobby,” a 15-minute program in which 
Senators and Representatives report to their constituents. All of 
these programs are originated live in the New Haven studios, as sta- 
tion V NHC-TV does not have any remote equipment. At the time 
of the hearing, Triangle was making plans to present other locally 
originated programs in cooperation with the Fale Medical School 
and the Yale Dramatic School. As previously shown, it is the inten- 
tion of Triangle to continue to program for New Haven and environs, 
and to intensify efforts to better serve the needs of the community. 


Cost and Availability of Film 


67. Mr. William L. Putnam, president of protestant, testified that 
approximately 1 year ago, the protestant signed a contract for + runs 
of film made by a well-known motion pcere organization during 
the years 1950 through 1955 which had just been released to tele- 


vision stations and the cost of the films was $175 per title, but that 
a short time prior to appearing on the witness stand, representatives 


for the same motion picture organization approached the protestant 
offering 52 films in a package for which they wanted $1,000 per title. 
Mr. Putnam understands that the reason for the increased cost is due to 
the fact that if station WWLP wanted the films, they would have to 
buy “exclusivity” which would include New Haven and Hartford. 
The record indicates that when a television station purchases a film, 
the owner of the film frequently contracts that the particular film 
will not be made available to another station or stations serving the 
same general area for a specified period of time. Protestant has 
been offered numerous films on an exclusive basis. The protestant, 
however, complains of the fact that on occasion, after such an offer 
has been made, it has been notified that one or more of the films has 
been purchased by another television station and is not available to 
station WWLP. The protestant, however, does not contend that 
films of acceptable quality are not available to it in sufficient quantity 
to enable it to telecast as many film proc ane as it desires. The rec- 
ord establishes that as of the time of the hearing, the protestant was 
being offered syndicated films on a first-run basis at prices ranging 
from $30 to $190 per telecast, whereas other films were available for 
$70 per title and still others at $42 per title on a rerun basis. 


Tuning of UHF Receivers 


68. Trade publications report that of approximately 139,600 homes 
in the Springfield-Holyoke metropolitan area, approximately 133,600 
homes have television sets, and of these TV homes, 97.9 percent are 
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equipped to receive UHF signals. The pevereenge survey indicates 
that in the Springfield area and to the nort thereof, 90 percent or more 
of all television sets are equipped to receive UHE signals, and that 
south of Springfield and, in particular, south of Hartford in which 
the signal of station WNHC-TV has been available, the percentage 
of conversions drops off. Practically all of the new receivers in the 
Springfield area, are the so-called “all channel sets” in that they come 
equipped with a built-in converter. The older sets have a separate 
converter. Irrespective of the type of set, there is a separate tuning 
device and it is necessary for the user to throw the switch on the 
set to bring in the UHF signal and thereafter tune in carefully the 
UHF signal. The same degree of care is not necessary in order to 
obtain a good picture on the VHF set. Many of the newer sets come 
with automatic tuning for VHF, whereby it is necessary only to press 
a button to bring in the station. Many sets now come equipped so 

- that they may be tuned by remote control. Where an inside antenna 
is used, the adjustment and orientation of this antenna is far more 
critical for UHF than for VHF reception. 


History of UHF Stations 


69. A brief history of five UHF stations which failed after new 
or improved VHF signals were introduced into their service areas is 
contained in the record. 

70, Station WNAO-TV, channel 28, Raleigh, N.C., went on the 
ur on July 12, 1953. The height of its antenna was 460 feet above 
average terrain. The initial ERP wag 17.5 kw. visual, increased to 
182 kw. visual in June 1954. At one time it had a staff of 53-54 
persons. When station WNAO-TV went on the air, its only com- 
petition came from station WFMY-TV, channel 2, Greensboro, N.C., 
with transmitter approximately 67 miles from Raleigh. Other sta- 
tions which became competitive with station WNAO_TV were as 
follows: Station WNCT, channel 9, Greenville, N.C., with transmitter 
70 miles northeast of Raleigh and on the air on December 22, 1953; 
station WTVD, channel 11, Durham, N.C., began operating on 
August 12, 1954, with transmitter s pproximately 30 miles from 
Raleigh; station WITN, channel 7, Was hington, N.C., went on the air 
September 28, 1955, with its transmitter approximately 71 miles east 
of Raleigh; and station WRAL-TV, channel 5, Raleigh, N.C., went 
on the air on December 15,1956. The fiscal year of station WNAO- 
TV ran from December through November. ‘The approximate aver- 
age monthly income of the station was as follows: In 1954, $24,000; 
in 1955, $25,000; and in 1956, $28,500. As previously shown, sta- 
tion WRAL-TV, channel 5, Raleigh, went on the air on December 
15,1956. The monthly income of station WNAO-TV for the months 
November 1956 through October 1957 was as follows: November, 
$30,314; December, $27,797; January, $16,952; February, $18,752; 
March, $21,297; April, $16,993; May, $16,424; June, $16,740; July, 
$15,534; August, $13,181; September, $11,868; and October, $12,808. 
Station WNAO-TV went off the air on December 31, 1957. At the 
time the station went off the air, UHF receiver conversions in Raleigh 


29 F.C.C. 


352 Federal Communications Commassion Reports 


were approximately 100 percent, and in Durham, N.C., were approxi- 
mately 70 percent. When the station first went on the air, it carried 
programs from all the networks. It later became a primary affiliate of 
the CBS network. The station began operating with a network 
rate of $200 per hour and closed 414 years later with the same net- 
work rate. 

71. Station KCEB, channel 23, Tulsa, Okla., went on the air on 
March 15, 1954, with a 1-kw. transmitter, using an antenna with 
a height of 630 feet above average terrain. The visual ERP of this 
station is not shown. At one time between 40 and 45 people were 
on the staff of this station. When station KCEB went on the air, the 
only competition was from station KOTV, channel 6, Tulsa. In the 
early stages, conversion of sets to UHF averaged about 10 percent a 
month, but after the fourth month they dropped down to about 5 
percent. The station estimates that there were between 50,000 and 
100,000 conversions in the area. Conversion dropped off materially . 
after 50 billboards were put up stating that it would not be necessary 
to convert as channel § would soon be on the air. In August 1954, 
station KTVX, channel 8, Muskogee, Okla., moved its transmitter to 
within 20 miles of Tulsa. On December 1, 1954, station KVOO-TV, 
channel 2, went on the air in Tulsa, providing the third VHF signal 
in that city. The highest monthly income of station KCEB was 
$19,960 in October 1954, all of which came from network and. local 
advertising. In December 1954, the station had 4 days of network 
income, no local sales, and went off the air on December 15. Station 
*KCEB was at one time affiliated with the NBC and DuMont net- 
works and carried a few ABC programs. The licensee, Mr. Beck, 
testified that station KCEB had the exclusive right to carry the 1954 
world series baseball games and sold $4,000 worth of spots to local 
advertisers. The day before the world series began, however, the 
network took the world series games off of station KCEB and they 
were telecast by the stations operating on channel 6 and channel 8. 
Station KCEB lost the $4,000 in local spots which were to be broad- 
cast at that time. In November 1954, the station had total income of 
$14,779, of which $6,000 was from the network and the balance from 
local advertising. Despite the fact that station KCEB carried pro- 
grams from three networks and at one time was scheduled to tele- 
cast the world series baseball games and was represented by a well- 
known national representative, no national spot was ever sold on 
that station because, according to the owner-licensee, “Madison Ave- 
nue just refused to buy VHF.” 

79. Station WKNA-TV, channel 49, Charleston, W. Va., began 
operating on September 17, 1953. The transmitter site was located 
immediately outside the city limits of Charleston. The visual ERP 
was 22.1 kw., with an antenna 389 feet above average terrain. At 
one time the station had a staff of from 20 to 25 employees. UHF 
receiver conversions in the Charleston area were estimated as being 
55,000. At the time station WKNA-TV went on the air, its nearest 
competitor was station WSAZ-TV, channel 5, with transmitter in 
downtown Huntington, W. Va., a proximately 40 to 45 miles away. 
On January 11, 1954, station WSAZ-TV was authorized to move its 
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transmitter to a site approximately 25 to 30 miles from Charleston 
and the station began operating from its new site on May 19, 1955. 
Station WCHS-TYV, channel 8, Charleston, went on the air on Au- 
gust 16, 1954. Six months later, on February 12, 1955, station 
WKNA-TV, channel 49, went off theair. For the accounting periods 
ending October 31, November 28, and December 31, 1953, the gross 
revenues of station WKNA-TV were $5,844, $6,089, and $8,318, re- 
spectively. In the first 4-week accounting periods in 1954, revenues 
exceeded $5,000 each, except for the first 4-week period in January. 
In the 4-week period ending May 22, 1954, the gross revenue was 
$4,279. Station WSAZ-TV went on the air at its new site on May 19, 
1955. For the accounting periods ending June 19, July 17, and Au- 
gust 14, 1954, station WKNA-TV had gross revenues of $3,902, 
$1,924, and $1,023, respectively. On August 16, 1954, station WOHS— 
TV, channel 8, went on the air. During the next four accounting 
eriods ending December 4, 1954, the gross revenues of station 
VKNA-TV were $760, $892, $1,232, and $722. For the income pe- 
riod ending December 31, 1954, after rebates and adjustments, there 
was a deficit income of $124. For the period ending January 29, 
1955, the gross revenue amounted to $1,515, but in February 1955, it 
dropped to $370, with the station going off the air on February 12, 
1955, 

73. Station WPMT, channel 53, Portland, Maine, went on the air 
on August 31, 1953. Station WLAM-TV, channel 17, Lewiston, 
Maine, went on the air on November 22, 1953. Both stations were 
under common ownership, with station WLAM-TV being operated 
almost entirely as a satellite of station WPMT. At the time both 
stations went on the air, the nearest existing television stations were 
those assigned to the Boston, Mass., area. VHF competition arose 
when station WCSH-TV, channel 8, Portland, went on the air on 
December 20, 1953, and station WGAN-TV, channel 18, Portland, 
went on the air on May 16, 1954. The transmitters of stations 
WCSH-TV and WGAN-TV were located approximately 30 miles 
from Lewiston and 6 miles from the site of the WPMT transmitter. 
In August 1953, station WPMT had prime network affiliations with 
the NBC, CBS, and DuMont networks, and it is estimated that set 
conversion was at approximately 85 percent. After station WLAM— 
TV went on the air, both stations were sold in combination. The gross 
income for the two UHF television stations during certain selective 
months was as shown below: 
a 


Network | National Local 


November... $1,480 $13, 898 $12, 461 
December 1. . 1,950 15, 109 12, 162 


1 Station WCSH-TYV, channel 8 went on the air Dec, 20, 1953. 
? Station WGAN-TV, channel 13, went on the air Ms b, 
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Station WPMT went off the air on December 15, 1954, and station 
WLAM-TV closed March 25, 1955. 

74. There was received in evidence as protestant’s exhibit 45 a 
document prepared by the staff of the Federal Communications Com- 
mission. giving statistical data with respect to television stations in 
the United States as of January 4, 1958.¢ This exhibit shows that 
during the period July 1952 to January 4, 1958, 306 VHF stations 
went on the air, of which 4 (1.3 percent) have gone off the air. 
During the same period, 162 UHF stations went on the air, of which 
78 (48.1 percent) have gone off the air. The exhibit also discloses 
that in 36 communities, UHF stations went on the air before VHF 
stations. In 22 (61 percent) of these communities, all of the UHF 
stations are now off the air, and in 2 of the communities, some UHF 
stations are on the air and some are off the air. The exhibit also 
discloses that there have been 29 communities in which UHF stations 
went on the air after VHF stations were on the air. In 17 (59 
percent) of these communities, all of the UHF stations are now off 
the air, and in 5 of the communities, some UHF stations are on the 
air and some are off the air. The exhibit thus shows that there 
have been a total of 65 intermixed communities in 39 (60 percent), 
of which all of the UHF stations are now off the air, and in 7 com- 
munities, some of the UHF stations are off the air. 

75. WWLP exhibit 44 identifies, among other things, 51 UHF 
television stations which went off the air during the years 1952 
through 1957 in the face of competition from VHF stations in the 
same community or in nearby communities. WWHLP exhibit 44 iden- 
tifies the call letters and location of the several UHF and VHF 
stations involved. A statistical analysis of the 51 stations referred 
to is as follows: 


Competitive circumstances 


Number of Number of Number of Number of Number of Number of 
UHF station local VHF peripheral UHF station local VHF Peripheral 
failures stations VHF stations failures stations VHF stations 


Rorocone 
HNOnWROM 


It is noted that 21 of the UHF stations failed in communities in 
which there was no local VHF competition, but received VHF signals 
of from 1 to 5 stations in nearby cities. 


CONCLUSIONS 


1. In the eppbcr ion here under consideration, Triangle Publica- 


tions, Inc., seeks authority to move the transmitter and antenna 
of station WNHC-TV, channel 8, New Haven, Conn., from its pres- 
®This document was introduced in evidence as FCC exhibit 3 in the rulemaking pro- 
ceeding in docket 11757. 
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ent site at Gaylord Mountain to the proposed site at Mount Higby 
where the station will operate with an antenna 770 feet above aver- 
age terrain and overall height 1,049 feet above sea level. The effective 
visual radiated power will be 316 kw. This application was granted 
without a hearing on October 30, 1957. The grant, however, was 
protested by Springfield Television Broadcasting Corp., licensee of 
television station WWLP, channel 22, Springfield, Mass., and the 
application was designated for hearing by a memorandum opinion 
and order of the Commission dated December 26, 1957. The issues 
are stated in paragraph 2 of the basic findings. 

2. Triangle intends to operate station WNHC-TV from the pro- 
posed Mount Higby site as a New Haven, Conn., station serving 
the city of New eer and its environs, which are identified as 
Metropolitan New Haven and intervening areas between New Haven 
and Hartford to the north and New Haven and Bridgeport to the 
south. From the proposed site, Triangle intends to continue its 
service to the city of New Haven, to continue to program for New 
Haven and environs primarily, and to intensify its efforts to better 
serve the needs of that community. The record reflects the fact 
that station WNHC-TV has a basic affiliation with the ABC net- 
work and a secondary affiliation with the CBS network and has broad- 
cast a number of locally originated programs, some of which are 
identified in the basic findings. The record does not contain either 
the present or proposed programing logs of station WNHC-TV, but 
it is not contended that there are deficiencies in either the past or 
proposed programing of the station or that the station has not and 
will not serve satisfactorily the area which it now serves or which it 
expects to serve. 

3. From the proposed Mount Higby site, station WNHC-TV will 
place a signal in excess of 77 dbu over all of the city of New Haven. 
Along the northern boundary of the city limits, there are four geolog- 
ical formations which rise a eecraeca above the surrounding ter- 
rain. Two of these formations, East Rock and West Rock, are partly 
within the city limits of New Haven. These four geological for- 
mations are southwest of the proposed transmitter site at Mount 
Higby and are of such height that it is obvious that some portions 
of the areas within the city limits of New Haven will not be within 
line of sight of the proposed WNHC-TV antenna. The record does 
not disclose either the calculated or computed areas or populations 
within these shadow areas or any facts which would indicate that 
such shadow areas are either greater or less than the areas within the 
city limits of New Haven which are not now within line of sight of the 
present WNHC-TV antenna. The protestant has failed to estab- 
lish_ that station WNHC-TV, operating from the proposed Mount 
Higby site, will not be in compliance with the provisions of section 
3.607 of the Commission's rules. 

4. The present transmitter and antenna of station WNHC-TV 
are located on Gaylord Mountain 8.8 miles north by northwest of the 
post office in New Haven, Conn. The proposed Mount Higby site 
is 13.9 miles northeast of the present site and 19.8 miles north by 
northeast of the post office in New Haven, Conn. The proposed 
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move of the antenna of station WNHC-TV will result in shifting 
the grade A and grade B contours of that station approximately 13.9 
miles northeast of the present locations of such contours. 

5. The evidence of record with respect to the areas which will 
gain or lose television service as a result of the proposed change in 
the WNHC-TV facilities is not entirely satisfactory from a technical 
point of view. There is testimony to the effect that certain areas 
to which station WNHC-TV now provides the only grade A service 
will lose such service as a result of the move of the WNHC-TV 
transmitter. As shown in the basic findings, the protestant’s engi- 
neering exhibits show only the contours of the New York stations 
operating on channels 2 and 4. The contours of the stations operating 
on the five other channels are not shown. Avpplicant’s exhibit 1 
contains a line marked “60 miles from Empire State Building.” 
No contention is made, however, that this line represents the service 
contour of any one or all of the seven New York television stations. 
The record warrants the finding that some area on Long Island and 
some area near the New York-Connecticut State boundary will lose 
their only grade A service, and that areas roughly 13.9 miles north- 
east of the locations of the present grade A and grade B contours 
of station WNHC-TV will gain service from this station. 

6. The objectives which Triangle seeks to achieve in moving the 
transmitter of station WNHC-TV are the improvement of the serv- 
ice of the station in New Haven and environs; the elimination of 
854 square miles of waste coverage in the water areas of Long Island 
Sound and the Atlantic Ocean and the substitution of land areas; the 
elimination of some of the duplication of coverage that presently 
exists in the Long Island area of the signal of station WNHC-TV 
and the signals of the seven New York stations; and the improvement 
of the competitive position of station WNHC-TV. The proposed 
move will enable Triangle to achieve all of the stated objectives. 

7. The proposed move of the facilities of station WNHC-TV 
will result in the transmitter and antenna being farther from the 
cities of New Haven, Bridgeport, Waterbury, Ansonia, and Nauga- 
tuck, and closer to the cities of Hartford and New Britain in Con- 
necticut and to Springfield, Chicopee, and Holyoke in Massachu- 
setts. Triangle contends that the proposed move will improve its 
competitive position despite the fact that it will result in a net 
loss of coverage to approximately 400,000 people. While it will 
gain approximately 384,000 people in New England, it will lose 
a Poommnaely 780,000 people in the area southwest of New Haven. 

@ proposed move will enable station WNHC-TV to gain within 
its grade A contour 357,851 persons who now live within the grade A 
contour of station WWLP. A substantial portion of this popula- 
tion is found in the cities of Springfield, Chicane’ and Holyoke, 


and in the smaller communities immediatel contiguous to the city of 
Springfield. The fact that the move will bring the WNHC-TV trans- 
mitter 11.3 miles closer to Springfield and for the first time enable 
station WNHC-TV to place a grade A signal over the cities of 
Springfield, Chicopee, and part of Holyoke caused the filing of the 
protest in this proceeding. 
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8. Mr. Clipp, Triangle’s vice president, testified that Triangle does 
not now consider Springfield to be within the service area of station 
WNHC-TV, and Triangle offered in evidence an engineering ex- 
hibit for the stated purpose of showing that station WNHC_-TV 
does not place a satisfactory signal in Springfield. The facts relative 
to this engineering showing are discussed in the basic findings. De- 
spite the alleged inadequacy of the present channel 8 signal in Spring- 
field, the local Springfiel paper, at the time of the hearing, was 
carrying on its radio and television page the program log of station 
WNHC-TV and, on occasion, advertising paid for by ABC and 
Triangle identifying programs on station WNHC-TV and asking 
the reader to start on and stay on channel 8, 

9. Triangle contends that when it begins to operate from the Mount 
Higby site, it will not “claim” Springfield as being within its service 
area. As shown in the findings of basic fact, the Mount Higby site 
Was selected after T, riangle’s consulting engineers had prepared pro- 
files from that site through the principal centers of population in- 
cluding the Hartford area. The engineering exhibit discloses that 
from Hartford, the valley of the Connecticut River extends almost 
due north. In the application presently before the Commission, 
Triangle, in its engineering exhibits, represents that when station 
WNHC-TV begins operating from the proposed Mount Higby site, 
the principal city contour (77 dbu) will touch the southern boundary 
of the city of Springfield and the grade A contour (71 dbu) will fail 
several miles to the north, passing through the approximate center of 
the city of Holyoke. There is no evidence of record which suggests 
that there is or will be any obstruction of any type north of the 
WNHC-TV antenna on Mount Higby which’ would prevent the 
station from having line-of-sight coverage over all of the cities of 
Springfield, Chicopee, Holyoke, and the communities in and near the 
Connecticut Valley adjacent to the city of Springfield. No engi- 
neering fact has been presented which would warrant the conclusion 
that, operating as proposed, the principal city contour (77 dbu), the 
grade A contour (71 dbu), and the grade B contour (56 dbu) of 
station WNHC-TV will not fall in the direction of Springfield at 
the points shown in the engineering exhibits filed by Triangle with 
the application here under consideration. The hearing examiner 
finds that operating from the Mount Higby site, station WNHC-TV 
will place a signal of grade A intensity over all of the city of Spring- 
field, over all of the city of Chicopee, and over the Bouter half of 
the city of Holyoke, and that a signal of grade B intensity or better 
will be placed over an aren extending several miles north of the city 
of Holyoke. 

10. The computed grade A contour of station WNHC-TV oper- 
ating from its present Gaylord Mountain site falls approximately 
11% miles south of Springfield and overlaps the computed grade A 
contour of station WWLP in an elliptical area approximately 21 miles 
wide at the point of deepest penetration. Within this area of grade A 
overlap, there is an area of 685 square miles and a population of 
368,533 persons which represent 21 percent and 39 percent of the area 
and population, respectively, within the computed grade A contour 
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of station WWLP. Operating as proposed from the Mount Higby 
site, the computed grade A contour of station WNHC-TV will fall 
roughly in the center of the city of Holyoke and will overlap the 
grade A contour of station WWLP over an elliptical area approxi- 
mately 40 miles wide at the point of deepest penetration. Within 
this area of grade A overlap, there is an area of 1,617 square miles 
within which there is a population of 726,384 persons constituting 
49 percent and 78 percent of the area and population, respectively, 
within the grade A contour of station WWLP. 

11. The computed grade B contour of station WNHC-TV oper- 
ating from its present site follows roughly the course of the Chicopee 
River which constitutes the northeast boundary of the city of Spring- 
field and thereafter flows through the center of the city of Chicopee, 
Mass. The computed grade B contour of station WNHC-TV over- 
laps the grade B contour of station WWLP over an elliptical area 
having a maximum penetration of approximately 53 miles. Within 
the grade B overlap area, there are 3,316 square miles and a popula- 
tion of 918,352 persons constituting 47 percent and 61 percent of the 
area and population, respectively, within the computed grade B con- 
tour of station WWLP. Operating as proposed from the Mount 
Higby site, the computed grade B contour of station WNHC-TV 
will fall approximately 25 miles north of the city of Springfield and 
will overlap the computed grade B contour of station WWLP in an 
area generally circular in shape and approximately 72 miles wide at 
the point of deepest penetration. Within the grade B overlap area, 
there are 4,693 square miles and 1,075,117 persons constituting 67 
percent and 72 percent of the area and population, respectively, with- 
in the computed grade B contour of station WWLP. 

12. One of the reasons for moving the transmitter of station 
WNHC-TV is the fact that Triangle has direct information from 
its sales representatives in the New York area that network and other 
advertising agencies are telling prospective advertisers not to buy the 
present New Haven station because the WNHC-TV area was pres- 
ently being served by stations in New York and the network stations 
in New Haven and New Britain. Station WNHC-TV has lost many 
contracts as the result of this type of sales promonen which has been 
going on for many months. In its published advertising, Triangle 
contends that during every day of the week, station WNHC-TV, 
Hartford-New Haven, delivers double the combined audience of its 
competition, 267.3 percent greater than Hartford and 342.3 percent 
greater than New Britain. The proposed move will place the station 
WNHC-TIV transmitter 11 miles closer to Hartford and 12.5 miles 
closer to New Britain. By moving the transmitter closer to Hart- 
ford and New Britain, both of which will be within the principal 
city contour of station WNHC-TV, Triangle will intensify the com- 
petition with station WNBC, New Britain (channel 30, NBC), and 
station WHOT, Hartford (channel 18, CBS). The WNHC-TV 
transmitter is now 72 miles northeast of the Empire State Building on 
which are located the antennas of the seven New York television 
stations. The service contours of station WNHC-TV now overla 
the contours of the New York stations in an inadequately defined 
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area which lies approximately midway between the transmitters, 

The Mount Higby site is approximately 82.8 miles from the Empire 

State Building, and from this site such overlap of the service contours 

of station WNHC-TV and of the seven New York television sta- 

tions as now exists will be eliminated or reduced BL, spprcummatsly 
t thus 


10.8 miles at the point of maximum penetration. arpa 
that the proposed move will intensify competition with the FE 
stations in Hartford, New Britain, and the Connecticut Valley, and 
lessen competition with the VHF stations in New York. ; 

13. Triangle contends that it will not “claim” Springfield as bein; 
within its service area. It is not likel » however, that personnel o 
advertising eoences in attempting to sell time on station NHC-TV 
will ignore the opportunity to point out to prospective advertisers 
that all of the cities of Springfield and Chicopee and half of Holyoke 
will be within the grade A contour of station WNHC-TV, and that 
the grade B contour of that station will fall approximately 25 miles 
north of Springfield. One can hardly expect that the argument— 
“don’t buy du licated coverage”—which is now being used against 
station WN. HC-TV has been, now is, or in the future will be used 
solely by the personnel of the advertising agencies to which Mr. Clipp 
referred in his testimony or that station WNHC-TV is the only 
station which the advertisers will be propositioned not to buy. 

14. Springfield Television Broadcasting Corp., protestant herein, 
is the licensee of station WWLBP, channel 22, which went on the air 
on March 13, 1953. It operates with an effective radiated visual 
power of 212 kw. from a site approxi mately 6.4 miles west of the city 
of Springfield. Within the computed grade A contour of station 
WWLP, there is an area of 3,276 square miles and a population of 
931,770 persons, and within the grade B contour of the station, there 
is an area of 7,005 square miles and a population of 1,494,592 per- 
sons. On July 1, 1957, the protestant, ‘through a wholly owned sub- 
sidiary, placed in operation station WELP, channel 32, Greenfield, 
Mass. the protestant also operates translator stations W7 9AA at 
Claremont, N.H., and W81AA at Lebanon, N.H. The transmitter 
of station WRLP is approximately 15 miles northeast of the post 
office in Greenfield, Mass., and approximately 48.7 miles north of the 
transmitter of station WWLP. At the time of the hearing, station 
WWLP had a staff of 59 employees and station WRLP, which is 
Operated as a satellite of station WWLP, had 14 employees. Station 

WLP has an optional—not basic—affiliation with the National 
Broadcasting Co. and a secondary affiliation with the American 
Broadcasting Co., and at the time of the hearing was carrying five 

C programs on a delayed basis, 

15. The record does not contain the program logs of station WWLP 
and the hearing examiner is, therefore, not advised of the various 
network or other programs telecast during any single composite weelz. 
The record, however, contains testimony relating to loca programs, 
many of which are originated live in the studios of the station and 
many of which are live programs telecast by means of the remote 
equipment of the station. In the findings of basic fact, paragraphs. 
63-65, inclusive, a number of the local live programs telecast by station 
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WWLLP are identified by name. A number of persons prominent in 
the civic, religious, and cultural life of the Springfield community 
testified in this proceeding before the hearing examiner and by deposi- 
tion. The basic findings contain a brief summary of the testimony 
of a few of these people, Without exception, the testimony of these 
individuals reflected their recognition of a sincere effort on the part 
of the protestant to program in the public interest. Included in the 
public service programs referred to is a course in high school chemis- 
try broadcast by station WWLP which the president of the American 
International College of Springfield called “an innovation in this 
area” which, in his opinion, was beautifully handled. Several wit- 
nesses told of the opportunities which they and others had been given 
to make live presentations during acceptable hours. 

16. From a modest beginning in 1953, the revenues of station WWLP 
have grown until in 1957 the gross revenues, after deducting agency 


commissions, of that station and its satellite totaled $950,527. The 
operating costs of station WWLP have increased year by year and 
in 1957 amounted to $936,030. Approximately 10 percent of the 
operating costs in 1957 can be attributed to the expenses resulting 
from the operation of satellite station WRLP and the translator sta- 
tions. The protestant’s gross revenues increased from the time the 
station went on the air in 1953 until the fall of 1957 when they began 
to decline. The decline in gross revenues began shortly after station 
WTIC-TV, channel 3, Hartford, Conn., went on the air, The record 
does not show the hours of operation of station WTIC-TV during 
that period, but on April 1 and 2, 1958, applicant’s engineers had to 
wait until approximately 3 p.m. for the transmitter of station WTIC- 
TV to warm up sufficiently to enable them to measure its signal 
intensity in the Springfield area. Station WTIC-TV places a signal 
of grade A intensity over 62 percent of the area within the grade A 
contour of station WWLP, including the cities of Springfield, Chico- 
pee, and Holyoke, and the WTIC-TV gerade B contour encompasses 
all of the area within the grade B contour of station WWLP. Some 
firms which have advertised on station WWLP now advertise on sta- 
tion WTIC-TV and some are committed to advertise over the facilities 
of this station in the near future. Despite the fact that station 
WTIC-TV places a signal of grade A intensity over all of the city 
of Springfield, the logs of this station did not appear on the radio and 
television page of the local Springfield newspaper published on the 
dates of February 12, 19, and 26, 1958. 

17. During the calendar year 1957, the protestant received $261,- 
903.57 as local advertising revenues from firms whose places of busi- 
ness are not now within the grade A contour of station WNHC-TV, 
but will be within the grade A contour of that station when it begins 
to operate from Mount Higby. This sum represented 82 percent, of 
the total local sales and 27 percent of the total income of station 
WWLP. During 1957, station WWLP received total revenues of 
$45,920.63 from advertisers whose places of business are not now 
within the grade B contour of station WNHC-TV, but will be within 
the grade B contour of this station when it begins to operate from 
Mount Higby. This sum represents 14 percent of the total local 
sales and 5 percent of the gross income of station WWLP. When 
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station WNHC-TV begins to operate from the Mount Higby site, 
it will place a grade A or grade B signal over the area from which 
station WwLe received 96 percent of its local income in 1957. 

18. During the past 3 years, station WWLP has received more 
than $25,000 nae as a result of telecasting certain ABC programs, 
When station WNHC-TV, an ABC affiliate begins to operate from 
the Mount Higby site, 36.7 miles from the WWLP transmitter, ABC 
programs telecast by station WWLP will be duplicated within the 
grade B contours of both stations over an area roughly 72 miles wide 
containing 4,693 square miles within which there 1s & population of 
1,075,117 persons. The protestant fears that, because of this duplica- 
tion, it may lose its ABC affiliation, This duplication of ABC pro- 
grams will be far in excess of the “wasteful duplication” of ABC 
programs which Triangle contends now results from the fact that 
such programs are now telecast by station WNHC-TV and station 
WABC-TV from transmitters presently 72 miles apart. 

19. Within recent weeks, the price quoted station WWLP for what 
is known in the industry as the first-run quality film was more than 
five times the amount the station paid for comparable film during the 
years 1950 through 1955. This increase in price arises from the fact 
that it is common practice in the industry for television stations to 
obtain the exclusive right to use of such film within their service 
areas, As the service area of station WWLP encom asses a sub- 
stantial portion of the service areas of station WTIC-TY, channel 3, 
and station WNHC-TV, channel 8, it must compete with these sta- 
tions for the films. There is, however, no scarcity of film as such and 
if station WWLP wishes to purchase the less expensive film it may 

0 So. 

20. Station WWLP has uready suffered a dilution of its viewing 
audience and a loss in advertising revenues as the result of the opera 
tion of station WTIC-TV, channel 3. Due to the loss of advertising 
revenue, it became necessary in December 1937 to discontinue the 
public service program “The Minister Tonight” and substitute there- 
for a revenue-producing program. Station WWLP has been ad- 
vised by some of its advertisers that they will take advantage of 
opportunities now being offered to place cooperative advertising on 
stations WTIC-TV and WNHC-TV and that they will curtail ad- 
vertising over the facilities of station WWLP. Other firms have 
advised station WWLP that they are discontinuing or reducing ad- 
vertising because of the dilution of the WWLP viewing audience, 
The protestant fears that if the loss in revenues continues it will have 
to put its remote equipment in mothballs, eliminate some of its locally 
originated programs, discontinue many of its public service programs, 
reduce its operating personnel, and, In general, curtail substantially 
the type of service which they initially set out to render and which 
they believe they have been able to render up to and including the 
month of December 1957, 

21. The dilution of its viewing audience and the loss of its ad- 
vertising support is due, in part at least, to the fact that stntion 
WWLP is a UHF station, whereas station WTIC-TV and station 
WNHC-TV are VHF stations, Despite the fact that a high percent- 
age of the television receivers in the service area of station VWLP 
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have been converted so that the owners may receive UHF signals, the 
fact remains that the user must tune the set accurately and carefully 
in order to receive a satisfactory picture. The VHF signals of chan- 
nels 3 and 8 may be tuned much more easily and many of the latter 
television receivers are So equipped that the viewer may change chan- 
nels by remote control from any spot in the room. 

22. That the ease in tuning in a television receiver gives a VHF 
station a tremendous advantage over a UHF station is evidenced by 
the fact that in the Connecticut River valley, in the areas in which 
substantially all of the sets can receive UHF signals, the VHF station 
asks and the advertiser pays a higher hourly rate. From Hartford 
to the north, 90 percent or more of the television sets can receive UHF 
signals, and until station WTIC-TV, channel 3, came on the air in 
September 1957 the only VHF signal in the Connecticut River valley 
area was that of station WNHC-TV, channel 8, which Triangle claims 
does not now put a satisfactory signal in Springfield. Station 
WWLP (channel 22), its satellite station WRLP (channel 32), and 
the associated translator stations blanket the Connecticut River valley 
in an area approximately 156 miles long by 85 miles wide extending 
from near New Haven on the south to ‘Lebanon, N.H., on the north, 
and according to Triangle encompassing an area of 10,345 squaro 
miles and a population of 2,075,120 persons. These stations, telecast- 
ing NBC and ABC POgEsie, command $700 per hour as their highest 
hourly rate. The highest published hourly rates for competitive 
stations are as follows: Station WHCT, channel 18, Hartford, CBS, 
$700; station WNBC, channel 30, New Britain, NBC, $600; station 
WTIC-TV, channel 3, Hartford, independent, $1,000; and station 
WNHC-TV, channel 8, New Haven, ABC and CBS, $1,200. These 
rates indicate that even though a VHF station does not telecast the 
well-known and highly publicized network programs it can compete 
effectively for the advertiser’s dollar with UHF stations which have 
network affiliations. 

23. At the hearing, the owners of five UHF stations which at one 
time operated in areas in which a reasonably high percentage of 
television sets had been converted to receive UIIF signals told how 
they lost their viewing audience and advertising support after a satis- 
factory VHF signal or signals became available within their service 
area. Four of these stations had network affiliations. It is true, as 
contended by Triangle, that many factors may have caused this loss 
of audience and revenue, but the fact remains that each of the VHF 
stations referred to went off the air. Statistical reports issued by 
this Commission disclose that, during the years 1952 through 1957, a 
total of 51 UHF stations failed in the face of competition from one 
or more VHF stations operating in the same or nearby communities. 
Of these 51 UHF stations, 21 failed without any local VHF competi- 
tion but in the presence of VHF signals originating from stations in 
other cities. 

24. It is, of course, possible that the firms which have indicated to 
the protestant that they will reduce or drop their advertising on sta- 
tion WWLP due to the fact that they will place advertising on the 
two VHF stations may, because of comparative costs or other reasons, 
renew or increase their advertising on station WWLP despite the di- 
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lution of the viewing audience of this station. If this proves to be 
the case, it will reverse a trend which has been established in sub- 
stantially every area wherein a UHF station has had to meet the com- 
petition of two VHF stations. The move of the transmitter of 
station WNHC-TV from Gaylord Mountain to Mount Higby will 
affect adversely the ability of station WWLP to compete e ectively 
in the Connecticut River valley and will jeopardize, in part at least, 
the continuation of the public service programing which station 
P now offers, 

25. Issue 5 calls for conclusions as to the possible effect of the grant- 
ing of the instant application upon “the UHF stations in Connecticut 
Valley.” The service areas of these stations have already been di- 
luted ‘as the result of the operation of station WTIC-TV, channel 3, 
Hartford, and will be further diluted when station WNHC-TV be. 

ins to place a strong usable VHF signal many miles further north. 

dvertisers in the Springfield area are now using the facilities of the 
two VHF stations and will use them to a greater extent in the future. 
Recent monitoring of station WHYN-1V, channel 40, Springfield, 
disclosed that it See “increasingly difficult” to find advertisers 
who might be solicited to use the facilities of station WWLP. The 
shift of advertisers to the VHF stations and the dilution of the audi- 
ence of the UHF stations will affect adversely the ability of the UHF 
stations in the Connecticut Valley to compete effectively and will 
jeopardize, in part at least, the continuation of their existing service. 

© conclude otherwise would place the hearing examiner in the po- 
sition of “that ‘blind’ Court” against which Mr. Chief Justice Taft 
admonished in a famous passage in the Child Labor Tax case, 259 
U.S. 20, 37, that does not see what « ‘all others can see and under- 
stand,” U.S. v. Rumely, 345 U.S. 41 at page 44, 

26. On June 26, 1956, the Commission issued a notice of proposed 
rulemaking wherein, among other things, the relocation of channel 
3 from Hartford, Conn., to Providence, R.I., was proposed. Had the 
proposal been approved, the result would have been the assignment 
to Hartford, Conn., of three UHF channels in lieu of one VHF and 
two UHF channels. Supporting such proposals were the licensees 
of stations WKN B-TV, channel 30, New Britain; WHYN-TV, 
channel 40, Springfield; WWLP, channel 22, Springfield; and 
WRLP, channel 32, Greenfield. On February 26, 1957, the Com- 
mission adopted a report and order released March 1, 1957, holding 
that the adoption of the proposal would not serve the public interest 
and that the allocation of channel 3 to Hartford should remain un- 
changed. (See open and order, docket 11748, 15 R.R. 15401, Com- 


missioners Hyde, Bartley, and Lee dissenting.) In this report and 


order, the Commission found in persgraph 7 that “with the scarcity 


of VHF signals and the availa ility of many UHF Services, it is 
naturally to be expected that the percentage of sets converted for the 
reception of UHF signals is comparatively high in the Connecticut 
River Valley. Even the opponents of the proposed deletion of chan- 
nel 3 from Hartford concede that in and near Hartford more than 
93 percent of all television homes can receive UHF signals, and that 
the conversion rate approaches 100 percent in Hampden County 
(Springfield-Holyoke), Mass.” and in paragraph 8 the Commission 
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found that “the operation of UHF stations in the Hartford-New 
Britain and Springfield-Holyoke areas, together with the high con- 
version rate in those cities and the intervening area, would seem to 
indicate that UHF stations are capable of providing adequate serv- 
ice to those cities and the immediately surrounding areas.” A peti- 
tion for reconsideration of its report and order was filed and on June 
20, 1957, the Commission adopted a memorandum opinion and order 
released June 24, 1957, denying the petition (15 R.R. 1549). In 
paragraph 9 of the memorandum opinion and order denying the 
petition for reconsideration, the Commission stated, in part as 
follows: 

Petitioners argue that our refusal to delete channel 3 from Hartford is 
inconsistent with our findings in other cases that the existence of two VHF 
stations in an area would preclude the effective use of UHF. While we 
are concerned with preserving UHF as a part of our nationwide television 
system, our primary purpose in the individual rulemaking proceedings is 
the effectuation of a television allocation in the particular communities 
and areas involved that would provide the most satisfactory service to the 
public. We are not endeavoring to protect particular UHF stations from 
competition, nor is our primary objective the assistance of UHF. The 
ultimate test comes down to whether the allocation will, in our judgment, 
be likely to provide the best television service to the public. In this case 
we have concluded that the public interest requires the continued assign- 
ment of channel 3 in Hartford. 

27. As shown in paragraph 35 of the basic findings, the engineer- 
ing exhibits offered by the protestant in this proceeding contain the 
service contours of numerous television stations serving the Con- 
necticut River valley. Many of these contours were copied from en- 
gineering exhibits introduced in the Hartford channel 3 deinter- 
mixture proceeding. It is thus obvious that the Commission orders 
in the Hartford channel 3 deintermixture proceeding were adopted 
with the full realization of the fact that the Hartford channel 3 
station would blanket the area served by station WWLP, channel 
22, Springfield. 

28. In the Commission report and order in docket 11748, the Com- 
mission found in paragraph 6 (15 R.R. 1544) that “the only grade 
A. VHF signal now received in the Connecticut River valley is from 
WNHC-TV, New Haven, Conn., and this grade of signal does not 
reach the Connecticut-Massachusetts border.” When the Commis- 
sion on October 30, 1957, granted the Triangle application, it had 
before it the engineering exhibits of that applicant which represent 
that, operating from the Mount Higby site, the grade A signal of 
station WNHC-TV would extend beyond the Connecticut-Massa- 
chusetts border and encompass the cities of Springfield, Chicopee, 
and the lower half of the city of Holyoke. 

29. The area involved in the instant proceeding is the area served 
and to be served by stations WNHC-TV and WWLP. For the pur- 
poses of this proceeding, this is the identical area considered by the 

ommission in 1957 in the Hartford channel 3 deintermixture pro- 
ceeding in docket 11748. In the Hartford channel 3 deintermixture 
proceeding, the Commission stated, in part, that it was not the policy 
of the Commission to endeavor to protect particular UHF stations 
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from competition and that the ultimate test was whether the alloca- 
tion will be likely to provide the best television service to the public. 
When the Commission on October 30, 1957, granted the Triangle 
application without a hearing, the grant, in effect, was a finding that 
the proposed operation would be consistent with Commission policies 
and in the public interest. ‘The Commission, an expert body, is aware 
of the extent to which UHF and VHF signals are received by the 
viewing audience when both services are available. It is also aware 
of the intensive competition which exists between television stations 
serving the same general area. It is informed as to the sums spent 
by advertisers on VHF and UHF television stations. The record 
in this proceeding cliscloses how station WWLP, a UHF station, is 
now being affected by a VHF signal and will be affected by a second 
such signal. That UHF stations in the Connecticut River Valley 
would receive competition from VHF stations was recognized in the 
channel 3, Hartford, deintermixture proceeding. No fact has come 
to the attention of the hearing examiner which would indicate that 
station WWLP should be protected from competition from station 
WNHC-TYV, channel 8, any more than from competition from sta- 
tion WTIC-TV, channel 3. In the resolution of issue 6, the hearing 
examiner must follow the policies as enunciated by the Commission 
in its decisions, memorandum opinion and order, and other ofticial 
pronouncements. In the light of Commission policy relative to the 
ullocation of VHF stations to serve the Connecticut River Valley 
area as enunciated in 1957 in the Hartford channel 3 deintermixture 
proceeding in docket 11748, the hearing examiner finds that the 
protestant has failed to establish that ithe grant of the instant appli- 
cation will be inconsistent with the objective of improving the oppor- 
tunities for effective competition among the greater number of 
stations in the Connecticut River area. | 

30. The protestant has failed to establish in the light of Commis- 
sion policy relative to channel allocations in the Connecticut River 
Valley area as enunciated in the Hartford Channel 3 deintermixture 
»roceeding in docket 11748 that the public interest will not be served 

y granting the application of Triangle Publications, Inc., to move 
the transmitter of station WNHC-TV from Gaylord Mountain to 
Mount Higby. 

It is ordered, This the 30th day of June 1958, that unless an appeal 
to the Commission from this initial decision is taken by any of the 
parties, or the Commission reviews the initial decision on its own 
motion in accordance with the provisions of section 1.153 of the rules, 
the Commission’s memorandum opinion and order adopted and re- 
leased December 26, 1957, insofar as it postponed the effective date 
of the Commission’s order of October 30, 1957, granting without 
hearing the application of Triangle Publications, Inc. (WNHC-TV), 
for modification of its construction permit for station WNHC-TV, 
channel 8, New Haven, to change transmitter location, to increase 
antenna height, and to change the type of antenna and other equip- 
ment Be and the same is set axide and held for naught and the Com- 
mission’s order of October 30, 1958, granting the above-captioned 
application of Triangle Publications, Inc., Zs reinstated. 
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Broavcasters, Inc., ET AL., DocKETs Nos. 12037, 12088 anp 12039: 

Application of Tri-County Broadcasting Corp. for construction permit 
for new standard broadcast station; granted. Competing application of 
Broadcasters, Inc., for the same facilities and application of Eastern 
Broadcasting Co., Inc. (WDRF), for construction permit to increase its 
daytime power: denied. 

Local residence.—Discussed. 

Civic participation.—Discussed. 

Diversification of media of mass communications.—Discussed. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Wasuineron 25, D.C. 


In re Applications of 
Broapcasters, Inc., Sour Prainrierp, N.J. | Docket No. 12037 
File No. BP-10587 
Eastern Broapcasttne Co., Inc. (WDRF),\| Docket No. 12038 
Cuester, Pa. File No. BP-10722 
Tri-County BroapcastinG Corr., PLaINFIELD,| Docket No. 12039 
N.S. File No. BP-10878 


For Construction Permits. 


APPEARANCES 


Richard C. O’Hare, for Broadcasters, Inc.; Edward P. Morgan 
and Robert NV. Green, for Eastern Broadcasting Co., Inc.; Robert M. 
Booth, Jr., and D. F. Prince, for Tri-County Broadcasting Corp.; 
Alfred @. Cordon, Jr., and John B. Jacob, for Long Island Broad- 
casting Corp.; and Thomas B. Fitzpatrick and P. W. Valicenti, for 
Chief, Broadcast Bureau, Federal Communications Commission. 


Decision 
(Adopted July 27, 1960) 


By rue Comission : Commissioners Forp, CHairMAN ; BARTLEY AND 
KING Nor PARTICIPATING. 

1. This proceeding involves the mutually exclusive applications of 
Broadcasters, Inc. (Broadcasters), and Tri-County Broadcasting 
Corp. (Tri-County), proposing to operate a new standard broadcast 
station (1590 ke., 500 w., DA, day) at South Plainfield and Plainfield, 
N.J., respectively, and the application of Eastern Broadcasting Co., 
Inc. (Eastern), licensee of WDRF, Chester, Pa., to change from 
1590 ke., 1 kw., DA-N, U, to 1590 ke., 1 kw., 5 kw.-LS, DA-N, U. 
Long Island Broadcasting Corp. (WWRL), New York, N.Y., was 
named a party because of possible objectionable interference to its 
present operation by the proposals of Broadcasters and Tri-County. 


2 Originally represented by Dwight E. Rorer and L. Alton Denslow. 
29 F.C.C. 
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Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


SPRINGFIELD TELEVISION BROADCASTING 
CORPORATION, 
Intervenor. 


APPEALS FROM DECISIONS AND 
ORDERS OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


FREDERICK BERNAYS WIENER, 
1025 Connecticut Ave., N..W., 
Washington 6, D. C., 


MORTON H. WILNER, 
700 Wyatt Building, 
JOSEPH M. FIRST, Washington 5, D. C., 
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Philadelphia 1, Pa., .Attorneys for the Appellant, 


PHILIP BERGSON, 

GILBERT B. LESSENCO, 
LYON, WILNER & BERGSON, 
700 Wyatt Building, 
Washington 5, D. C,, 


Of Counsel, 


(i) 
QUESTIONS PRESENTED 


1. Whether the Commission's ruling involved a significant 
decisional departure from its existing rules and standards governing 
transmitter moves,' and, if so, whether the Commission had power 
to change the substance of those rules in this case without compliance 


with the statutory requirements for rule making. 


2. . Whether the Commission properly refused to take official 


notice of applications in its own files filed by the protestant in other 
matters, where the representations in such other applications were or 
appeared to be at variance with material representations made by the 
protestant in the present case, 

3. Whether the Commission was justified in considering the 
competitive effect on protestant of the proposed transmitter move. 

4, Whether the Commission erred in relying on Hall v. 
Federal Communications Commission, 99 U.S..App. D..C. 86, 237 
F. 2d 567, 

5. Whether the Commission properly considered evidence 
concerning the demise of five UHF stations at Raleigh, N..C., Tulsa, 
Okla. , Charleston, W. Va., Portland, Me., and Lewiston, Me., and 
concerning the experience of other defunct UHF stations, in the absence 
of a showing of comparability of facts and circumstances. 

6. Whether the Commission's findings as to the net loss of 
population served which the proposed transmitter move would purportedly 


effect were supported by substantial evidence on the whole record, 


Questions presented ; . 

Jurisdictional statement . 

Statement of the case . . 

Statutes and rule involved 

Statement of points . 

Summary of argument: . 

ALT QUIMEOTIEG, cos Went Mette eee tener weeny weit ui: 


I In view of its findings that the proposed trans - 
mitter move fully complied with its own Rules, the Com- 
mission's refusal to permit the move on the stated ground 
that it would "upset the delicate balance of allocations 
achieved" in a "unique area" represented a significant 
decisional departure from existing rules and standards 
that the Commission could make only after complying 
with the statutory requirements for rule-making. . | . 


II, In concluding that Triangle's operations from 
its proposed new site would result in a net loss of some 
903,000 persons, the Commission improperly went out+ 
side the record to supply a deficiency in proof admitted 
by. Springfield, and, by ignoring the fact that virtually 
all persons who would lose WNHC-TV's signal because 
of the move were already served by the seven New York 
City stations, made a finding demonstrably contrary to 
LACE iets ben Beer: sect eece Wiceena. pe Nick Oe en aes 


Ill, By appraising improperly and unfairly the 
effect that the proposed move would have, both on the 
parties and on the public, and by relying on other in- 
stances that were admittedly not comparable, the 
Commission erred as a matter of law .... . 


IV. The Commission erred in refusing to notice, 
from its own files, other applications by Springfield 
that materially varied, in significant particulars, 
Springfield's representations and the Commission's 
conclusions in the present case. . . . . 


(iii) 
INDEX 
V. The Commission's orders should be reversed 
with directions to deny Springfield's protest forthwith . 
Conclusion . . are sf oe 
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IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbia 


Nos. 15,970 & 15, 971 


TRIANGLE PUBLICATIONS, INC. 


Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


SPRINGFIELD TELEVISION BROADCASTING 
CORPORATION 


Interyenor. 


Appeals from Decisions and Orders of 
the Federal Communications 


Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


These are appeals by Triangle Publications, Inc. , 
licensee of television broadcast station WNHC-TV, New Haven, 
Connecticut (hereinafter "Triangle"), from two decisions and orders 
of the Federal Communications Commission (hereinafter ''the 


Commission") arising out of the same proceeding; by order 


Zi 
of this Court dated October 11, 1960, the two appeals were consoli- 
dated. 
(2) No. 15,971.is an appeal from a decision and. order 
released August 2, 1960 in FCC Docket No. 12275 (FCC No. 60-921), 
in which the Commission, reversing both its earlier determination 


and the Initial Decision of its Hearing Examiner, denied Triangle's 


application to move the transmitter location of WHNC-TV, New Haven, 


13.9 miles from its existing site to a new site 19.8 miles from New 
Haven and 38,7 miles from Springfield, Massachusetts. By the same 
order, the Commission granted the protest filed by the present inter- 
venor, Springfield Television Broadcasting Corporation, licensee of 
television broadcast station WWLP, Springfield, Massachusetts, 
(hereinafter "Springfield''). 

(b) No. 15,970 is an appeal from another decision and 
order in FCC Docket No. 12275 (FCC No. 60-920) also released 
August 2, 1960, in which the Commission denied Triangle's requests 
that the Commission, in connection with its basic decision and order 
in that case, take! official notice of the contents of certain applications 
filed. with the Commission by Springfield for consent to the latter's 
proposed acquisition of a one-third interest in WHNB-TV (forme rly 
WNBC), Hartford-New Britian, Connecticut; for consent to Spring- 
field's proposed acquisition of television broadcast station WWOR, 
Worcester, Massachusetts; and for authority to construct and operate 


various translator stations. 
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Triangle's notices of appeal from the fore going decisions 
and orders of the Commission released August 2, 1960, were filed in 
this Court on August 31, 1960. 
The jurisdiction of this Court rests on sec. 402(b) of the 


Communications Act of 1934, as amended, 47 U.S.C. sec. 402 (b), 


and on sec. 10 of the Administrative Procedure Act, 5/U.S.C. sec, 


1009. 


STATEMENT OF THE CASE 

Triangle's WNHC-TV is a VHF television broadcast station 
located in New Haven, which began operations on June (15, 1948. In 
order to substitute land coverage for water coverage and thereby 
improve its service by reaching more persons in Connecticut, and to 
improve its competitive position, Triangle applied for a construction 
permit to relocate WNHC-TV's transmitter from its present site on 
Gaylord Mountain (8.8 miles N by NW of the New Haven post office 
and 50 miles from the Springfield post office) to a proposed site on 
Mt, Higby (19.8 miles N by NE of the New Haven post office and 38,7 
miles distant from the Springfield post: office). The distance between 
the two sites was 13,9 miles. (R-1-41, ed 

This application, admittedly, complied with all of the 


Commission's Rules respecting signal intensity (FCC Rules, Sec. 
ee 
1/ "R". refers to the unprinted index lodged in this Court by the 


Commission and as renumbered by it. "Tr." refers to the 
transcript of the FCC hearing, as originally paginated. 
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3.685(a), infra, p. 15); no waiver was requested or required; and 
the Commission accordingly, after finding that a grant of the 
application would be in the public interest (as required by 47 U.S.C. 
sec. 309(a), infra, Pp. 13), issued the permit, without a hearing, on 
October 30, 1957. 

Springfield's WWLP is a UHF television broadcast station 
which began operations on March 17, 1953. Its transmitter site is 
10 miles farther away from Triangle's present site than from Triangle's 
proposed location on Mt. Higby. On December 2, 1957, Springfield 
protested the Commission's action, pursuant to 47 U.S.C. sec. 309(c) 
(infra, p. 13), claiming that it was a party in interest and that it 
would suffer economic injury as a result of the move of WNHC-TV's 
transmitter (R. 43-56, 79-88). 

On December 26, 1957, the Commission granted Springfield's 
protest, stayed the effective date of its grant of Triangle's application, 
and designated the matter for hearing. It expressly imposed on Spring- 
field the burden of going forward and the burden of proof with respect 


3/ 


to seven specified issues (R. 89-95). 


a — 


As approved by the Commission, the application also called for 
minor changes in equipment and an increase in antenna height; 
but these details are not in issue. 


Those issues were: 


'’(1) To determine all of the facts and circumstances which led to 
WNHC-TV's proposal to change transmitter site and to select 
the specific site herein proposed. 

(footnote continued...) 
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Following some 17 days. of hearings from February 7 to 
April 11, 1958, the Commission's Broadcast Bureau submitted pro- 
posed findings of fact and conclusions of law in support of Triangle's 
application (R-509-532). The Broadcast Bureau concluded that 
Triangle's application was fully consistent with 47 U.S.C. sec. 


307(b), infra, p. 13; that WNHC-TV would continue to be a New 


Haven station when operating from the new site, and thus would 


comply with sec. 3.607 of the Commission's rules; andj that Spring- 


field had failed to show by probative evidence the areas and populations 


3, 7 continued. 
"(2) To determine all of the facts concerning WNHC-TV's plans 
or intentions with respect to proposed station| operations 
with particular reference to programming (live, network 
and film) and community, communities or areas which the 
station will seek to serve and be identified with. 


To determine the areas which would gain or lose television 
service as a result of the proposed change inthe WNHC-TV 
facilities. | 


To determine whether a grant of the application would be 
consistent with the provisions of Section 3.607 of the 
Commission's Rules, Section 307(b) of the wade and the 
principles upon which the assignment of television broad- 
cast channels has been made by the Commission, 


To determine whether a grant of the application would 
impair the ability of the UHF stations in Connecticut 
Valley to compete effectively, or would jeopardize, in 
whole or in part, the continuation of their existing service. 


To determine whether a grant of the application would be 
consistent or inconsistent with the objective of improving 
the opportunities for effective competition among a greater 
number of stations. 


To determine in the light of the evidence adduced under the 
foregoing issues whether the public interest would be 
served by a grant of the above-captioned application," 
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which would gain or lose service as a result of the proposed move. 
On July 2, 1958, the Hearing Examiner issued his Initial Deci- 
sion affirming the Commission's earlier grant of Triangle's application 


(R-668-710; 29 F.C.C, 328-365). All parties filed exceptions to the 


Initial Decision (R. 716-1064), the Broadcast Bureau concurring in the 


Hearing Examiner's ultimate conclusion that the Commission's grant 
of the application should be affirmed (R-759-791). 

After hearing oral argument on April 17, 1959, the Commission 
on July 1, 1959 made a public announcement that it had ‘directed prepara- 
tion of a document looking toward the granting of Springfield's protest 
and the denial of Triangle's application (RiPaZoA>. 

Some 13 months after that announcement, on ‘August 2, 1960, 
the Commission finally issued its decision and order, reversing the 
Hearing Examiner, rejecting the contentions of its own Broadcast 
Bureau, and denying Triangle's application (R. 1143-1157; 29 F.C. C. 
315-327). Commissioners Craven and Cross dissented, Commissioner 
King did not participate. 

Those portions of the Commission's decision relevant to the 
issued raised here may be summarized as follows: 

The Commission found, first, that Triangle's new transmitter 
location for WNHC-TV, chosen from among eight sites considered, was 
the one Triangle considered to be "best" (Conc. 10, R. 11146, 29 F.C.C. 


at 318). 
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Next,. the Commission rejected Springfield's contentions 
that, operating from its proposed new site, Triangle would jnot be in 
compliance with Section 3.685(a) of the Commission's Rules (infra, 
p. I5), and concluded that, from its new site, Triangle would place 
a signal in excess of 77 dbu over all of the city of New Haven. (Conc. 
11, R. 1147, 29 F.C.C. at 318-319) 

The Commission likewise concluded (Conc, 12, R. 1147, 
29 F.C.C. at 319) that Triangle's. WNHC-TV would continue its 
present programming directed to New Haven and environs. 

Nothwithstanding the foregoing findings of compliance with 
its own Rules, the Commission concluded that to grant Triangle's 
application ''would not advance our principles of assignment.'' It 
said (Conc. 16, R. 1149, 29 F.C.C. at 320-321), ''The area in ques- 
tion is indeed unique and.we have achieved therein a delicate balance 
of assignments based upon the principle that each station give first 
and primary attention to the rendition of service to the community to 


which itis assigned. * * * While (Triangle's) move is not of so great 


a distance as to be per se inconsistent with our assignment principles, 


it nevertheless is of such a substantial distance as to upset the delicate 


balance in the distribution of services that we have so carefully alloca- 
4/ 
ted for this area." 


4/ As has been pointed out, the distance between the present and 
proposed new sites is 13.9 miles, and the proposed new site 
is still 38.7 miles distant from Springfield. 
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Although Triangle repeatedly stated that, operating from 
its proposed new site, it would not claim the city of Springfield as 
being within its service area, the Commission found that Triangle's 
proposed operation would place a computed city grade (77dbu) con- 
tour at the southern border of the city of Springfield, and that its 
computed Grade A (71 dbu) contour would encompass all of the cities 
of Springfield and Chicopee : and the southern half of the city of Holy- 
sg The Commission thereupon concluded that Triangle's 
assertion that it would not "claim" the city of Springfield was without 
foundation, and that Triangle would not be likely to ignore that the 
Springfield area would be within its Grade A contour, (Conc. 13, 

R. 1148, 29 F.C.C at 319-320) 

With respect to gain and loss resulting from the proposed 
move, the Commission found that, if allowed, the move would result 
in the addition of|/2014 square miles of land coverage, the elimination 
of about 854 square miles of waste water coverage, and a loss of land 
coverage of 561 square miles (Conc. 6, 14; R. 1145, 1148; 29 F.C.C. 
at 317, 320). 

Springfield, which had the burden of proof, admitted that 


"Precise figures jas to the total populations which would gain or lose 


service under the proposal were not placed in evidence***'' (R, 537). 


5/ The Broadcast Bureau read the maps.as showing less coverage. 
See its Exception No. 24 and its supporting Brief, R. 765-766, 
787. 


ios 
The record showed (Tr. 134) that, if the move were allowed, 
384,000 persons would receive WNHC-TV's Grade B Signal for the 
first time. It appeared that virtually all of the persons who would 
no longer receive Triangle's signal as a result of the move would 
continue to receive service from all seven New York City stations, 
and that no person who would lose Triangle's signal asa result of 
the move would be cut off from television service from other stations. 
The Commission, however, concluded (Conc.:14, R. 1/148, 29 
F.C.C. at 320) that "the move would result in a net loss of some 
903,000 persons." 
With respect to the competitive effect of the move, the 
Commission dismissed the "interests to be served by any improve- 
ment of Triangle's competitive position" as "strictly private" 
(Conc. 8, R. 1146, 29 F.C.C. at 318), 
With respect to Springfield's competitive position, the 
Commission concluded that the move would result in losses to 
Springfield (Conc. 18, R. 1150, 29 F.C.C. at 321), and it relied on 
testimony concerning the demise of five particular UHF|stations --- 


at Raleigh, N.C., Tulsa, Okla., Charleston, W. Va., Portland, Me., 


and Lewiston, Me. --- after the introduction of new or improved 


VHF signals into their respective service areas. The Commission 
denied the exceptions taken by its Broadcast Bureau to the findings 
as to those UHF stations because of the absence of any showing of 
comparability, on the ground that no such showing was necessary. 


(Conc. 19, R. 1150, 29. F.C.C at 321-322.) 
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. Finally, the Commission disagreed with the. Examiner's 
conclusion that Springfield.should not be protected from.competition, 
holding that to permit Triangle to move its transmitter to a point 
38.7 miles distant from Springfield "would cause the public of the 


Springfield area to suffer losses of valuable services" (Conc. 27, 


R. 1152, 29 F.C.C./at 324), Accordingly, the Commission concluded 


that "Weighing these adverse effects of the proposed move against the 
private objectives sought to be achieved by (Triangle), we conclude 
that a grant herein would not serve the public interest" (Conc.. 28, 

R, 1153, 29.F.C.C. at 324-325). 

No. 15,971, filed in this Court on August 31, 1960, is 
Triangle's appeal from that order and decision released August 2, 
1960. 

Much earlier, on July 15, 1959, Triangle had requested 
the Commission to take official notice of applications filed by Spring- 
field subsequent to the conclusion of the evidentiary hearing in 
connection with (a) Springfield's proposed acquisition of a one-third 
interest in WNBC, a UHF station located in Hartford-New Britain, 
Connecticut; (b) Springfield's acquisition and operation of WWOR, a 
UHF station at Worcester, Massachusetts; and (c) Springfield's 
construction and operation of various translator stations (R. 1102-1112). 
Later, on June 21, 1960, Triangle requested the Commission to take 
official notice of Springfield's second application for consent to acquire 


a one-third interest in the same Hartford-New Britain UHF station, 


= }]]-< 
now known as WHNB-TV (R. 1128-1131). 

These requests were based on the view that: Springfield had, 
in the applications in question, made allegations and representations 
at variance with those made in the current proceeding, as follows: 

(1) In the present proceeding, Springfield alleged that it 
would face losses of income in the event Triangle's application were 
granted (R, 598). In the applications sought to be noticed, Springfield 
said (R.\I85), "Moreover, WWLP and WRLP are operating ata 
profit, and, in addition, have substantial cash throw-off available 
from depreciation," 

(2) In the present proceeding, Springfield alleged that 
Triangle would become its competitor after the move, a| factor which 
would require Springfield to "grapple" with future losses in income 
by reducing operating expenses (R. 601-602). In the applications 
sought to be noticed, Springfield made a showing of financial responsi- 
bility sufficient to justify its ownership and operation of |several 
additional stations (RFP E 87, ALUN 9 VRIS, 12S 6~ 126) DE 

(3) In the present proceeding, Springfield alleged (R 49) 


that "the proposed change in site of WNHC-TV will be a further and 


0 
perhaps fatal blow," and that (R. 4) "The damage which|the WNHC- 


TV move can do to WWLP transcends mere economic injury---it con- 
tains all the elements which can drive WWLP into extinction, and 


this is no exaggeration." In the applications sought to be/ noticed, 
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Springfield represented that it had. sufficient resources to improve 
and expand its existing competitive situation. 

(4) In the present proceeding, Springfield-alleged (R. 747) 
"Yeét, in the extremely compact area of lower New England, these 
communities (New Haven, Springfield, New Britain and Hartford) 
are so close together that a television station assigned to one of them 
is able to give. service to all or some of the other major communities, 
however separate they are economically and culturally.'' In such of 
its applications sought to be noticed, wherein: Springfield seeks approval 
of its acquisition of a one-third interest in WHNB-TV, Hartford-New 
Britain, it set forth a wholly different understanding of the nature of 
the area involved and of the services provided by the stations there 


plPShOle 1278, B46, 136¥ 1390, 1391, 1333, 1335-1387, 134 


13931399). 


On August 2, 1960, the Commission denied Triangle's 
requests to take official notice of Springfield's post-hearing applica- 
tions (R. 1141-1142); No. 15,970, filed in this Court on August 31, 
1960, is Triangle's appeal from that order. 


As has been noted, both appeals have been consolidated. 
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STATUTES AND RULE INVOLVED 
1. Section 307(b) of the Communications |Act of 1934, 
as amended through 1952, 47 U.S.C. Sec. 307(b), provided as 


6/ 
follows: 


"Sec. 307. Licenses; allocation of facilities; terms 


* * % x * * 


"™(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera- 
tion, and of power among the several States and communities 
as to provide a fair, efficient, and equitable distribution of 
radio service to each of the same,"! 


2. Sections 309(a) and (c) of the Communi¢ations Act 
of 1934, as amended through 1956, 47 U.S.C. Secs, 809(a) and 
(c), provided as follows: 


"Sec. 309, Application for license---Examination; 
action by Commission 


"(a) If upon examination of any application provided 
for in section 308 of this title the Commission shall find 
that public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such applica- 
tion," 


a 


—_—__—————— 


The "Communications Act Amendments, 1960, '' approved 
September 13, 1960, P.L. 86-752, became law eee the 

Commission's decisions here, and after the present appeals 
were taken, 
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"Protest; time; findings; redraft of issues; 
burden of proof; postponement of grant 


"(c)| When any instrument of authorization is granted 
by the Commission without a hearing as provided-in subsection 
(2) of this section, such grant shall remain subject to. protest 
as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest 
under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall be 
served on the grantee, shall contain such allegations of fact 
as. will show the protestant to be a party in interest, and shall 
specify with particularity the facts relied upon by the protest- 
ant as showing that the grant was improperly made or would 
otherwise not be in the public interest. The Commission shall, 
within thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in meeting 
the above requirements; and, where it so finds, shall desig- 
nate the application for hearing upon issues relating to.all 
matters specified in the protest as grounds. for setting aside 
the grant, except with respect to such matters as to which the 
Commission, after affording protestant an opportunity for 
oral argument, finds, tor reasons set forth in the decision, 
that, even if the facts alleged .are to be proven, no grounds 
for setting aside the grant are presented... The Commission 
may in such decision redraft the issues urged by the protes- 
tant in accordance with the facts or substantive matters alleged 
- in the protest, and may also specify in such decision that the 
application be set for hearing upon such further issues as it 
may prescribe, as. well as whether it is adopting as its own 
any of the issues resulting from the matters specified in the 
protest. In any hearing subsequently held upon such applica- 
tion issues specified by the Commission upon its own initiative 
or adopted jby it shall be tried in the same manner provided in 
subsection |(b) of this section, but with respect to issues result- 
ing from facts set forth in the protest and not adopted or speci- 
fied by the Commission, on its own motion, both the burden of 
proceeding) with the introduction of evidence and the burden of 
proof shall|be upon the protestant. The hearing and determina- 
tion of cases arising under-this subsection shall be expedited 
by the Commission and pending hearing and decision the effec- 
tive date of the Commission's action to which protest is made 
shall be postponed to the effective date of the Commission's 
decision after hearing, unless the authorization involved is 
necessary to the maintenance or conduct of an existing service, 
or unless the Commission affirmatively finds for reasons set 
forth in the decision that the public interest requires that the 
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grant remain in effect, in which event the Commissioner shall 
authorize the applicant to utilize the facilities or authorization 
in question pending the Commission's decision after hearing," 


3. Sec. 3.685(a) of the Commission's Rules provides: 


"Sec. 3.685 Transmitter location and antenna system. --(a) 
The transmitter tocation shall be chosen so that; on the basis 
of the effective radiated power and antenna height above average 
terrain employed, the following minimum field intensity in 
decibels above one microvolt per meter (dbu) will be provided 
over the entire principal community to be served: 


"Channels 2-6 Channels 7 - 13 Channels /14 - 83 


74 dbu 77 dbu 80 dbu" 
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STATEMENT OF POINTS 

1. In view of its findings that the proposed transmitter move 
fully complied with its own Rules, the Commissions refusal to permit 
the move on the stated ground that it would "upset the delicate balance 
of allocations achieved'"' in a "unique area" represented a significant 
decisional departure from existing rules and standards that the 
Commission could make only after complying. with the statutory 
requirements for rule-making. 

2. In concluding that Triangle's operations from its proposed 
new site would result in a net loss of some 903,000 persons, the 
Commission improperly went outside the record to supply a deficiency 
in proof admitted by Springfield, and, by ignoring the fact that virtually 
all persons who would lose WNHC-TV's signal because of the move 
were already served by the seven New York City stations, made a find- 
ing demonstrably contrary to fact. 

3. By appraising improperly and unfairly the effect that the 
proposed move would have, both on the parties and on the public, and 
by relying on other instances that were admittedly not comparable, the 
Commission erred as a matter of law. 

4. The Commission erred in refusing to notice, from its own 


files, other applications by Springfield that materially varied, in signi- 


ficant particulars, Springfield's representations and the Commission's 


conclusions in the present case. 
5. The Commission's orders should be reversed, with direc- 


tions to deny Springfield's protest forthwith. 
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SUMMARY OF ARGUMENT 


I, Here Triangle's proposed move complied with all of the 
Commission's Rules and requirements. In all other similar cases, such 
compliance sufficed for Commission approval. The move here involves 
demonstrably less effect upon competing stations than any move pre- 
viously approved by the Commission. 


In this case, the Commission not only did not attempt to 


distinguish its previous rulings but did not even cite them; instead, it 


discovered that the area now in question was "unique." But Rule 
3. 685(a), which controls the location of transmitter sites, contains no 
exception for "unique" areas. The Commission has in consequence 
amended its Rules for purposes of this case--but without complying 
with the statutory requirements for rule-making. Moreover, here 
the Commission placed on Triangle the burden of reestablishing the 
applicability of the Commission's own Rules, a practice already twice 
condemned by this Court. 

Il, Although Springfield admitted that it had not sustained 
its burden of proving what opaiseioats would gain or lose jservice as a 
result of Triangle's move, the Commission undertook to supply the 
deficiency by concluding--though without showing how it reached that 
figure--that the move would result in a loss of 903, 000 persons. 

The Commission found that the move would result in a net 


gain by Triangle of land coverage of 1453 square miles, and would 
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eliminate the present waste of its signal over 854 square miles of 

water. But the Commission did not make an accurate balance sheet 

of population gains and losses. It did not take into account either the 

384,000 persons who would gain service, nor the fact that virtually 

all of the 903,.000 persons who would lose service from Triangle would 

continue to receive service from the seven New York City stations. 
The Commission has here made an ex parte determination 

that resulted in an ex parte balance sheet, in violation of the teaching 

of the two Hall cases (99 U.S.. App. D.C. 86, 237 F. 2d 567; 103 U.S. 


App. D.C. 248, 257 F. 2d 626)--and contrary to the standards it ap- 


plied in the WJRT case, later affirmed by this Court. Lake Huron 


Broadcasting Corp. v. FCC,106 U.S. App. D.C. 286 , 272 F. 2d 
515. 

Ill It has long been settled that neither competition nor 
economic injury are a bar to a grant where no impairment in public 
service will occur (FCC v. Sanders Brothers, 309 U.S. 470; Carroll 
Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 258 F. 2d 440) and 
this principle has in the past been followed by the Commission in 
transmitter location cases. 

Here there was no evidence that Triangle's move to a point 
38. 7 miles distant from Springfield would drive Springfield out of busi- 
ness, and indeed Springfield's own evidence showed that its loss, if 


any, would be speculative in the extreme. The danger to Springfield, 
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as an NBC affiliate,, of’ losing its ABC affiliation to Triangle, which 
the Commission feared from the move, was wholly imaginary; Spring- 
field had already lost its ABC affiliation to a UHF station in the Spring- 
field-Holyoke area more than a year before the Commission's decision, 
Moreover the Commission did not construct a fair balance 
sheet of the public interest; it considered Springfield's programs and 
the effect of the move on Springfield's ability to serve the public interest, 
but refused to consider Triangle's programs or the effect of the move 
on Triangle's ability to serve the public interest. 
The Commission's reliance on admittedly non-comparable 
cases of certain defunct UHF stations was plainly error, and more- 
over involved a repudiation of the Hartford case, in which Springfield 
also was an objector, Springfield Tel, Broad. Corp. v. FCC, 104 
U.S. App. D.C. 13, 259 F. 2d 170. 
IV. The Commission further erred when it refused to notice 
other applications in its files by Springfield that materially contradicted 
Springfield's representations in the present case. This Court has 
several times decided that later events must be considered if they are 
substantial in nature, and up to now the Commission has never been 
reluctant to exercise a power of official notice as broad as a court's 


power of judicial notice. 


Here, by insulating this case from three other proposals 


filed by Springfield, the Commission not only permitted Springfield to 


improve its own competitive position while simultaneously shielding it 
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from Triangle's lawful competition, but permitted Springfield to pro- 


ceed on diametrically opposite characterizations of the same area in 
two different proceedings. 

V. More than three years after the Commission granted its 
application, Triangle still has not been able to effectuate its move. 
Congress has since amended Sec. 309(c) of the Act to remedy the delays 
and procedural abuses inherent in that section. Here, because Triangle's 
application complies |with all of the Commission's Rules, because 
Springfield has not met its burden of showing that the proposed move 
is not: in the public interest, and because Springfield's pending plans 
for expansion prove it to be a strong and viable competitor, the present 
case should not be remanded to the Commission for a further course of 
delay. Instead, this Court should direct that Springfield's protest 
against Triangle’s relocation to a point still 38. 7 miles distant from 


Springfield should be dismissed forthwith. 
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ARGUMENT 


Triangle's application to move its WNHC-TV transmitter 


site 13.9 miles as the crow flies and 38.7 miles distant frorn Spring- 


field was granted by the Commission on October 30, 1957. (Today, 


more than three years later, Triangle still has not been able to move 
its transmitter. For the Commission, which found as a fact that the 
proposed move complied with all of its own Rules, has, overruling 
both its Hearing Examiner and its Broadcast Bureau, granted Spring- 
field's protest through the device of a new decisional departure tanta- 
mount to rule-making--though without complying with statutory rule- 
making procedures; has brushed aside the competitive benefit of the 
move to Triangle as 'strictly private" while deeming the speculative 
economic detriment to Springfield to affect the public interest, thus 
disregarding the Sanders Brothers case (309 U.S. 470); andjhas more- 
over refused to notice other applications by Springfield, resting in the 
Commission's own files, which wholly belied the allegations |of economic 
injury made by Springfield in the present proceeding. 
In the face of such arbitrary and lawless action on the part 
of the Commission, and having regard to the long delay that/has al- 
ready intervened since Triangle's application was originally granted, 
we think that no purpose would be served by remanding the clase, and 
accordingly urge that this Court simply direct the Commission to deny 


Springfield's protest forthwith and to reaffirm its original grant of 


Triangle's application. 

I IN VIEW OF ITS FINDINGS THAT THE PROPOSED 
TRANSMITTER MOVE FULLY COMPLIED WITH ITS OWN RULES, 

THE COMMISSION'S REFUSAL TO PERMIT THE MOVE ON THE 
STATED GROUND THAT IT WOULD "UPSET THE DELICATE BALANCE 
OF ALLOCATIONS ACHIEVED" IN A "UNIQUE AREA" REPRESENTED 
A SIGNIFICANT DECISIONAL DEPARTURE FROM EXISTING RULES 
AND STANDARDS THAT THE COMMISSION COULD MAKE ONLY 
AFTER COMPLYING WITH THE STATUTORY REQUIREMENTS FOR 
RULE-MAKING, 

On the present record, the Commission found as a fact that 
Springfield had failed to establish that Triangle's application would not 
fully comply with Sec. 3. 685(a) of the Commission's Rules (supra, Pp. 15) 
For Triangle not only met the requirement that operating from its new 
transmitter site WNHC-TV would provide a minimum field intensity of 
77 dbu over the city of New Haven, the principal community to be 
served, but indeed showed that from the new location there would be a 
signal over New Haven of 86.6 dbu. This was well in excess of the re- 


quirement of Sec. 3. 685(a). Moreover, the Commission found as a 


fact that, from its new location, Triangle would continue a program 


service directed to New Haven and environs. Finally, there was not 
even an allegation, much less any proof, that Triangle's proposed move 
would violate the minimum station-separation requirements set forth 


in Sec. 3. 610 of the Commission's Rules. 
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In similar circumstances where a proposed transmitter 
move had satisfied both the technical and programming standards of 
its Rules, the Commission had consistently given its approval. 
Versluis Radio and Television, Inc., 9 RR 1123; Gulf Television Co., 
12 RR 447, affirmed. sub nom, Houston Consol, Television Co, v. FCC, 
99 U.S...App. D.C. 378, 240 F. 2d 409; WIR, The Goodwill Station, Inc., 
13 RR 763, affirmed sub nom, Lake Huron Broadcasting Corp. v. FCC,106 
U.S. App. D.C. 286 , 272 F. 2d 515; Telrad, Inc., 16 RR 231. 


Accordingly, the Commission's own Broadcast Bureau sup- 


ported Triangle's position in the present case, and the Hearing Examiner 


found in Triangle's favor. 
The Commission, however, came to a contrary |conclugion, 
not indeed by questioning its earlier rulings, for it did nat discuss or 
even cite them, but by injecting an entirely new factor. In dealing 
with the present case, the Commission, after stating that |'The area 
in question is indeed unique," merely referred to its "assignment 
principles, ' and concluded that "a grant herein would not advance our 
principles of assignment but rather would upset the delicate balance of 
allocations achieved in this area.."' 
In our view, the Commission in this case therefore simply 
changed its rules--but without any compliance with statutory rule- 
making procedures. 
First, In each of its prior transmitter relocation cases, 


the Commission consistently ruled that compliance with Secs. 3. 610 
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and 3. 685(a) of its Rules would create a strong presumption that the 
site was acceptable, and that, if an applicant still provides the requisite 
service to its principal community, its site selection would not be 
disturbed. See Telrad,|-Inc., 16 RR at 245. Indeed, as early as 1955, 
the Commission rejected a proposal to impose fixed mileage limitations 


on the location of transmitter sites, saying (Report and Order on-Amend~ 


ment of Sec. 3.685, 13 RR 1530(a), 1535-1536): 


"The Commission's present rules afford wide flexibility in 
the choice of transmitter sites. The proposed amendment, 
however, would place a fixed mileage limitation on the 
location of such sites. We have carefully reviewed and 
evaluated the comments filed in this proceeding, and have 
concluded that a fixed limitation on the location of sites 

is neither desirable nor practicable. In our view, .a pro- 
vision which would require transmitters to be located within 
a specified distancé from the city to be served could defeat 
the objectives of our assignment table by preventing the 
most efficient employment of television channels. It is 
essential, we believe, that the licensee retain flexibility 
in choosing a site since many varied factors enter into the 
selection of a site -- factors such as terrain, local zoning 
regulations, air hazard considerations, economics, etc. We 


In consequence of this established policy--significantly 
ignored by the Commission in the instant case--the Commission has 
been able to authorize the greatest number of services possible con- 
sistent with sound communications practices. As stated in WJR, The 
Goodwill Station, Inc., 13 RR 763, 797: 

"Stated more simply, the Commission's primary policy has 
been to assure a nationwide competitive television service 
and, as effectively set forth by the United States Court of 


Appeals for the District of Columbia Circuit, Case No. 
14179, decided May 29, 1958, in Gerico Investment Company 


v. FCC a license contains no express or implied terms 
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insuring financial success or freedom from hurtful competition 
by developments occurring under the Act. The Commission 
cannot assure a choice of multiple services to the public and 
at the same time eliminate overlapping service areas whether 
between stations located in the same community or in differ- 
ent communities. Commission policy throughout the years 

has been to assure the greatest number of services possible 
consistent with sound engineering and allocation practices 
within the framework of the Act and the Rules inte ths 
thereunder. The fact that a proposal complies with Sections 

3. 685(a) and 3. 610 of the Commission's Rules, as does WJR's, 
creates a strong presumption that the site selected is accept- 
able. Gulf Television Company, 12 RR 447, 470 q."" 7/ 


Following those principles, and looking to the public interest 
as the proper--and primary--criterion, the Commission has approved 
transmitter relocations even though the factor motivating the relocation 
was an applicant's desire to,place a principal city signal over the pro- 
testant's city, even when the move would bring the applicant's trans- 
mitter closer to the protestant's city, and even though the| move would 
put a stronger signal over the protestant's city than over the applicant's 
designated city of service. 

The following chart shows that, by comparison with other 
relocations that the Commission has approved, Triangle's relocation 
involves demonstrably less interference with competing (and protesting) 


stations. 


7 The WJR case was affirmed sub nom. Lake Huron Broadcasting Corp. h 


v. FCC, 106U.S. App. D.C. 286 , 272 F. 2d 515. 


: ; ene 1/ 2/ 3/ 4/ 
Question present Gulf WIRT- Telrad- Spartan 


case 


1. What was the distance 38.7 22 mi. 12.1 mi. No 5.6 mi, 
findings 

between the changed trans- 

mitter site and the nearest 


protestant's city? 


2. Would the applicant place 

a principal city signal over 

the protestant's city from the 

new location? 

3. Would a stronger signal No 
findings 

be placed over protestant's 

city than over applicant's city 


from the new location? 


4, Would the new transmitter No 
findings 


site be located closer to the 
protestant's city than to the 
applicant's city? 


5. Were any of the protes- 
tants’ UHF stations challenging 
the relocation of a VHF sta- 


tion's transmitter site? 


6. Did the Commission, 
following a Sec. 309(c) hear- 
ing, affirm its grant of the 
application seeking relocation 


of the transmitter site? 


SSS a Sea 
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CITATIONS TO CHART 
1/ Gulf Television Co,, 12.RR 447, affirmed sub nom. Houston 
Consol, Television Co. v. FCC, 99 U.S. App. D.C. 378, 240 
F. 2d 409. 
WIR, The Goodwill Station, Inc., 13 RR 762, affirmed |sub nom, 


Lake Huron Broadcasting Corp. v. FCC106 U.S. App. D.C. 286, 
272 F. 2d 515, 


Signal Intensity 
Saginaw, served by one of the protestants, would receive a signal 
of greater than principal city (77 dbu) intensity; Lansing, served 


by a second protestant, would be within the grade A contour. 


The signal over protestant's city of Saginaw would be stronger 
than that over Flint, the applicant's city of service. 
Distances 


Miles to near side of: Original site New site 
Protestant's City of Laneing 53.3 mi. 40, 6 mi, 
Protestant's City of Saginaw 50. 0 mi. 12, 1 mi, 
Applicant's City of Flint 19,3 mi. 20. 6 mi. 
Telrad, Inc., 16 RR 231, 

Signal Intensity 


Protestant's city of Orlando will be partly within the principal 


city contour of the applicant's Daytona Beach station. 


Spartan Radiocasting Co., 13 RR 589, reversed sub nom, Hall v. 


FCC, 99 U.S. App. D.C. 86, 237 F. 2d 567. 
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Signal Intensity 
City Original site New site 
Protestant's City - Greenville 96 dbu 108 dbu 
Protestant's City. - Anderson 82 dbu 82 dbu 
Applicant's City - Spartanburg 95 dbu 85 dbu 
Distances 
Miles to Center of Original site New site 
Protestant's City - Anderson 50. 2 mi. 32. 2 mi. 
Protestant's City - Greenville 23. 0 mi. 5. 6 mi. 


Applicant's City - Spartanburg 26, 0 mi. 27. 0 mi. 


Note: For reasons set forth below, we consider that the 


reversal in the Spartan case does not support the Commission's 


action in the present case. 
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Second, As has been noted---and as indeed is plain from 
the Commission's decision in the present case---the Commission not 
only did not attempt to distinguish any of its rulings in the foregoing 
cases, it did not even mention them. Instead, the Commission turned 
to "assignment principles," and suddenly discovered that the area now 
in question was "unique" and one in which there had been "achieved 


* * * a delicate balance of assignments.'' Yet the Commission did not 


conclude that Triangle's proposal would be violative of any "assignment 


principles," for this of course it could not do, but held only| that its 
transmitter relocation would not advance such principles, this on the 
footing that "the area concerned herein is one of the country's most 
populous and the move of a transmitter site therein has much greater 
repercussions than in a sparsely settled area." 
In a sense, of course, every part of the country is "unique;'' 
there is only one New York, one Boston, one Chicago, one Washington, 
D. C.; and while there are (at least) two Portlands, the one in Maine 
is assuredly unique by comparison with that located in Oregon. Such 
uniqueness of area is, of course, matter of common knowledge. Con- 
sequently, for a regulatory agency to invoke the uniqueness of particular 
localities as a reason for abandoning established principles and criteria 
that have become well settled in a series of cases is to abandon alto- 
gether the rule of law, and to substitute the whim, the caprice, and the 


arbitrary fiat of the administrator. These, of course, are unpredictable. 
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Moreover, it has always been true that some parts of the 
country are more populous than others; not even the population explosion 


of which we currently hear so much has completely eliminated sparsely 


settled areas. This is and has been matter of common knowledge, 


which surely could not have been unknown to the Commission when in 
1952 it adopted its Rule 3. 685(a) governing transmitter locations. 

That Rule (supra, p. 15) was and is cast in terms of general 
application. It contains no exceptions for densely populated areas, nor 
does it include any proviso declaring it inapplicable whenever it is 
sought to be invoked in respect of areas that the Commission may later 
deem "unique"' or which the Commission might thereafter consider it 
had achieved a "delicate balance of assignments." 

What the Commission has done here, in plain English, is to 
add to Sec. 3. 685(a) the following proviso: ''Provided however, that 
this Rule shall not apply in such areas as the Commission may later 
find to be 'unique', and wherein the Commission may later find it has 
achieved a delicate balance of television assignments. "' 

But the Courts and the Congress have emphatically declared 
that the Commission may not thus amend its Rules in the course of an 
adjudicatory proceeding. As the Supreme Court early said (Columbia 
.Broadcasting System v. United States, 316 U.S. 407, 422), 

“When, as here, the regulations are avawedly adopted in the 
exercise of that power, couched in terms of command and 


accompanied by an announcement of the Commission that the 
policy is one 'which we will follow in exercising our licensing 
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power,’ they must be taken by those entitled to rely upon 
them as what they purport to be---an exercise of the dele- 
gated legislative power---which, until amended, are 
controlling alike upon the Commission and all others 
-whose rights may be affected by the Commission's execu- 
tion of them, "' 
The foregoing was written in 1942. Four years later, in 
the Administrative Procedure Act, Congress made the matter even 
more clear: _Regulations may be changed only after compliance with 
a rule-making procedure, involving prior notice to all concerned. 
Section 4 of the Administrative Procedure Act, 5 U.S.C. Sec. 1003. 
Very plainly, no such compliance was had here. 
Third, In any event---and we mention this final point not 
because of any doubt of the soundness of our prior arguments, but only 
to emphasize the degree of the Commission's departure from hitherto 


settled standards---the Commission cannot place on the party who 


relies on its Rules the burden of reestablishing their appligfability, 


As this Court said in W. S. Butterfield Theatres, Inc. v. FCC, 99 U.S. 


App. D.C. 71, 76, 237 F. 2d 552, 557: 
.'"The Commission's view that ad hoc exceptions to the 
rules are to be accepted on faith, while he who relies 
on the rule has the burden in each case of re-establish- 
ing it by independent proof, is error." 

Similarly, in Hallv. FCC, 99 U.S. App. D.C. |86, 93, 237 

F. 2d 567, 574, this Court held that, if an area was asserted to be an 

abnormal area, requiring a departure from existing rules, "it would 


be altogether fair to require that proof of the abnormality be adduced 


by the parties relying thereon." 
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It follows that, in endeavoring to relocate the transmitter 
site of WNHC-TV in full accord with the Commission's Rules, .Triangle 
cannot be required to prove that the area in question is normal and not 
"unique" so that the Commission's normal Rules shall remain appli- 
cable. And yet it\is precisely this burden that the Commission's 
decision and order imposed on Triangle. 

In the present case the Commission has abandoned its firmly 
.established principle that a transmitter site in compliance with its 
technical and programming requirements is presumptively acceptable. 
Instead it says here (Conc. 16, R. 1149; 29 F.C.C. at 321), "While 


such a move lot only 13..9 miles from the existing site/ is not of so 


great a distance as to be per se inconsistent with our assignment 


principles, it nevertheless is of such a substantial distance as to upset 
the delicate balance in the distribution of services that we have so 
carefully allocated for this area.'' Thus, in the face of this Court's 
Butterfield and Hall decisions, the Commission has placed upon Triangle 
the burden of proving that the area within which it proposes to relocate 
its transmitter site is sufficiently non-unique so that such relocation 
is to be governed by the terms of the Commission's Rules rather than 
by the Commission's ad hoc exceptions thereto. 

IL IN CONCLUDING THAT TRIANGLE'S OPERATIONS 
FROM ITS PROPOSED NEW SITE WOULD RESULT IN A NET LOSS 


OF SOME 903,000 PERSONS, THE COMMISSION IMPROPERLY WENT 


=o5) = 

OUTSIDE THE RECORD TO SUPPLY A DEFICIENCY IN PROOF AD- 
MITTED BY SPRINGFIELD, AND, BY IGNORING THE FACT THAT 
VIRTUALLY ALL PERSONS WHO WOULD LOSE WNHC-TV's SIGNAL 
BECAUSE OF THE MOVE WERE ALREADY SERVED BY THE SEVEN 
NEW YORK CITY STATIONS, MADE A FINDING DEMONSTRABLY 
CONTRARY TO FACT, 

Analysis of the way in which the Commission concluded 
(Conc. 14, R. 1148, 29 F.C. C. at 320) that "the move would result 
in a net loss of some 903,000 persons" reflects a manipulation of 
record evidence that bodes ill for the future of the administrative 
process. 

First, As has been noted (supra, p. 4 ), the|/burden of 
proof in this proceeding was expressly placed on Springfield---and at 
the close of the hearing Springfield formally admitted (R.| 537) that 
"Precise figures as to the total populations which would gain or lose 
service under the proposal were not placed in evidence * * *,"" The 
Hearing Examiner accordingly found (Par. 34, R. 681) that ''The 
evidence of record with respect to the areas and populations which 
will gain or lose service from station WNHC-TV as a result 
of the proposed move is not complete."' 

On this record, therefore, we submit that the conclusion 


properly to be reached by the Commission was that Springfield had 


failed to show that, as a matter of area and population gain or loss, 
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the proposed relocation of Triangle's transmitter would be contrary 
to the public interest. 

Actually, however, the Commission proceeded to perform 
the task which Springfield had neglected---or was unable---to do, and, 
without affording Triangle any opportunity to meet the conclusions 
reached, undertook an ex parte computation of "population loss." In 
those circumstances, it will hardly occasion surprise that the Com- 
mission's result turned out to be as one-sided as the method it em- 
ployed to reach them. 

Second, Making its own computations, the Commission found 
that Triangle's proposed relocation would eliminate a signal now wasted 
over 854 square miles of water, would result in a gain of service over 
2014 square miles of land, and would result in a loss of service over 
only 561 square miles of land. (Concs. 6, 14; R. 1145, 1148; 29 F.C.C. 
at 317, 320.} On their face, these findings strongly supported Triangle's 
proposal. But, said the Commission (Conc. 6), ''the objective of 
greater land coverage in a station's service area is not meritorious. 


per se but rather is a relative matter." 


Third. The Commission then concluded (Conc. 14) that 


“the move would result in a net loss of some 903, 000 persons,"' 

How the Commission arrived at 903, 000 remains a mystery. 
That figure nowhere appears in the long record---1647 pages of tran- 
scripts, plus 52 exhibits, many of them bulky---that was made up in 


17 days of hearings. 
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It is true, of course, that by superimposing the available 
‘contour exhibits onto a minor civil division map, the gains and losses 
resulting from the proposed transmitter relocation could, with the ap- 
plication of a modicum of expertise, have been ascertained. But, just 


as a balance sheet does not accurately reflect a financial situation 


unless both debits and credits are recorded, so the coverage result of 


the transmitter relocation here in question cannot be accurately computed 
unless both gains and losses are recorded. 
In this case, it is the fact that the Commission did not make 
an accurate balance sheet of gains and losses. 
1, Here, very plainly, the Commission's total included only 
the gross number of persons who would lose WNHC-TV's Grade B 
service in consequence of its proposed relocation, and failed to include 
the 384,000 persons who would similarly gain such service.(Tr. 134) | 
from Triangle's net gain of over 1400 square miles of densely popu- 
lated territory. 
2. Next, the total asserted "population loss" figure is 
meaningless where, as here, there is no determination either as to the 
location of those involved or as to the availability to them of other 
television services, For, if it were clear that those who would lose 
Grade B service from WNHC-TV as a result of its transmitter re- 


location would still receive television service from a multitude of 


other stations, no real loss of service would result, 
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3, For, from this record it can be determined that virtually 
every individual who would lose Grade B service from WNHC-TV once 
its transmitter were moved would still receive service from the seven 
New York City stations, so that no one would in fact be deprived of 
television service. 

If the Commission had done its job properly, that is just 
precisely what it would have found---after making the necessary 


corrections in one of Springfield's own exhibits! 


WWLP Exhibit 6 (R. 166) purported to set forth the Grade B 


contour of all other stations within the proposed, i.e., relocated, 
contour of WNHC-TV. That exhibit was, however, deficient on its 
face, in that it failed to show the contours of the New York City stations 
operating on Channels 5, 7, 9, 11 and 13. With those contours added--- 
something the Commission's engineers could easily have done---it would 
have been apparent that virtually every person who in consequence of 
Triangle's transmitter relocation would lose WNHC-TV's Grade B 
service would still receive Grade B service or better from seven 
New York City stations. 

The vice of the Commission's conclusory figure is that it 
represents an inaccurate balance sheet; not only does it not set forth 
the gains, it debits Triangle with items that are not truly losses. 

In our view, the Commission had two choices. One was to 


rest on the record, and to conclude, what indeed was admitted by 
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Springfield that it had failed to carry the burden of proving that the 
granting of Triangle's application was not in the public interest under 
Issue 3. 

Second, assuming arguendo that it was proper for the Com- 
mission to go outside the record, then, at the least, it was bound to 
prepare an accurate balance sheet of gains and losses. Had it done 
that, it would have been forced to the conclusion that it ig more fair, 
more efficient, and more equitable (Sec. 307(b) of the Communications 
Act) to provide a first, second, or even third television gervice to 
384, 000 new persons than it is to provide a service which is either 
wasted on the fish or the seagulls---or upon land areas that already 
enjoy the saturation of seven services, 


Instead, the Commission undertook to make an ex parte 


determination that resulted in an ex parte balance sheet, viz. , one 


on which the apparent losses were carefully totted down, and the 
real gains sedulously ignored. 
It is difficult even to imagine a more arbitrary|proceeding. 
Fourth. As we have previously noted, the Commission cited 
none of its own previous transmitter relocation cases. The only deci- 
sion it cited (Conc. 5, R. 1145, 29 F.C. C. at 317) was Hall v. FCC, 
99U.S. App. D.C. 86, 237 F. 2d 567, for the proposition that service 
to the City of New Haven would not be improved by moving its trans- 


mitter some 11 miles farther away from the New Haven Post office. 
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We confess ourself unable to extract any such holding either 
from the first Hall case---or from the second (Hall v. FCC, 103 U.S. 
App. D.C. 248, 257 F. 2d 626). 

We read both cases as holding that a curtailment of service, 
unless outweighed by other factors, is not in the public interest. We 
similarly read both Hall cases as holding that it is the Commission's 
duty to weigh the pros and cons of a transmitter relocation, to balance 
the prospective gains agains the prospective losses. 

That is to say, the Hall cases, far from supporting the 
Commission's action here, actually demonstrate its impropriety. For 
here, as in both Hall cases, the Commission failed in its duty to balance 
gains and losses accurately---and fairly. 

Fifth. The arbitrariness of the Commission's action in the 


present case is demonstrated by its decision in WJR, The Goodwill 


Station, Inc., 13 RR 763, released some two years after the first Hall 


case and about two months after the second. 

There, although there was a substantial number of persons 
who would have received service from WJRT, operating from its 
original site, who would not have received service from WJRT operating 
from its proposed new site, the Commission approved the site reloca- 
tion without any mention of either Hall case. In that case, unlike the 
present one, extensive findings were made on the actual areas and 


populations gaining or losing service, as follows (13 RR at 789): 
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Population at Population at 


Original Site Proposed Site 
Principal city service 3,296,265 668, 817 


Grade A 3, 620, 660 865, 387 
Grade B 4, 302,550 1,325,545 
Thus, even though there was to be a diminution or degrada- 
tion of service from WJRT operating from the proposed /new site, the 
Commission properly considered the broad factors of public interest, 
and approved the site relocation. Its decision was later| affirmed by 
this Court, Lake Huron Broadcasting Corp. v. FCC, 106.U.S, App. D.C. 
286 , 272 F. 2d 515, 
Here, where in fact additional service would be provided 
to areas (2014 square miles) previously receiving only limited services, 
as against losses in areas (561 Square miles) where extensive televi- 
sion service is already available, there was presented an a fortiori 


case for approval. Consequently, as has been seen, the| Commission's 


own Broadcast Bureau supported Triangle, and the Hearing Examiner 


found in its favor. But the Commission refused to follow them, and 
denied Triangle's application. 
What we have already pointed out demonstrates almost to 
a mathematical certainty that this divergence was not a consequence 
of an admissible difference of opinion among experts but|was instead, 


purely. and simply, the result of the Commission's arbitrariness. 
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It. BY APPRAISING IMPROPERLY AND UNFAIRLY THE 
EFFECT THAT THE PROPOSED MOVE WOULD HAVE, BOTH ON 
THE PARTIES AND ON THE PUBLIC, AND BY RELYING ON OTHER 
INSTANCES THAT WERE ADMITTEDLY NOT COMPARABLE, THE 
COMMISSION ERRED AS A MATTER OF LAW. 

First. | Early in the judicial history of the Communications 
Act of 1934, the Supreme Court declared in uncompromising terms 
that the fact that the granting of a license would result in competition 


and in economic injury was not a bar to the grant. FCC v. Sanders 


Brothers, 309 U.S. 470. Competition could be properly considered 


only if it were such as to result in both affected stations rendering 
inadequate service, or in leaving a portion of the public without 
adequate service. The Court said (309 U.S. at 473, 475-476) 


“We hold that resulting economic injury to a rival 
station is not in and of itself, and apart from considerations 
of public convenience, interest, or necessity, an element 
the petitioner must weigh, and as to which it must make 
findings, in passing on an application for a broadcasting 
license. 


%* * %* * 


Plainly it is not the purpose of the Act to protect 
a licensee against competition but to protect the public. 
Congress intended to leave competition in the business of 
broadcasting where it found it, to permit a licensee who 
was not interfering electrically with other broadcasters 
to survive or succumb according to his ability to make 
his programs attractive to the public. 


"This is not to say that the question of competition 
between a proposed station and one operating under an” 
existing license is to be entirely disregarded by the 
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Commission, and indeed, the Commission's practice 
shows that it does not disregard that question. It|\may 
have a vital and important bearing upon the ability of 
the applicant adequately to serve his public; it may 
indicate that both Stations, ---the existing and the 
Proposed---will go under, with the result that a portion 

of the listening public will be left without adequate| serv- 
ice; it may indicate that, by a division of the field, both 
stations will be compelled to render inadequate service, 
These matters, however, are distinct from the considera- 
tion that, if a license be granted, competition selon the 
licensee and any other existing station may cause economic 
loss to the latter. If such economic loss were a valid 
reason for refusing a license this would mean that|the 
Commission's function is to grant a monopoly in the 

field of broadcasting, a result which the Act itself |ex- 
pressly negatives, which Congress would not have 
contemplated without granting the Commission powers 
of control over the rates, programs, and other activi- 
ties of the business of broadcasting, "' 


More recently, this Court has expressed the rule of the 


Sanders Brothers case in these terms (Carroll Broadcastin Co, v. 
See rotmers Sea a rOadcas ting Co, 


FCC, 103 U.S. App. D.C. 346, 349, 350, 258 F. 2a 440, 443, 444): 


“Thus, it seems to us, the question whether a 
station makes $5,000, or $10, 000, or $50, 000 is a 
matter in which the public has no interest so long as 
service is not adversely affected; service may well|be 
improved by competition. But, if the situation ina 
given area is such that available revenue will not support 
good service in more than one station, the public interest 
may well be in the licensing of one rather than two ta- 
tions. To license two stations where there is revenue 
for only one may result in no good service atall. So 
economic injury to an existing station, while not in and 
of itself a matter of moment, becomes important when 
on the facts it spells diminution or destruction of service. 
At that point the element of injury ceases to be a matter 
of purely private concern. 


* Ea * * 


"Of course the public is not concerned with whether it 
gets service from A or from B or from both combined. 
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The public interest is not disturbed if A is destroyed by 
B, so long as B renders the required service. The 
public interest is affected when service is affected." 
Up to now, this approach has been followed by the Commis- 
sion in transmitter move cases. Thus, in the WJRT case, the Com- 
mission compared the prospective loss of programming by protestants! 


stations and the results thereof on the public, with the gains to the 


public to be anticipated in consequence of the applicant's proposed 


service, See WJR, The Goodwill Station, Inc., 13 RR 763, 799-800, 


affirmed sub.nom, Lake Huron Broadcasting Corp. v. FCC, 106 
U.S. App. D.C. 286 , 272 F. 2d 515. 


Here, however, the Commission undertook a significant 
departure from the Sanders Brothers-Carroll-WJR standard. Here 
the Commission did not consider at all the effect of the proposed move 
on Triangle or on the public to be served by Triangle from the new 
location. Here the Commission purported to find that Springfield 
would be adversely affected by the move, although Springfield itself 
admitted it would not be put out of business and even its prospective 
loss of income was wholly speculative. And here the Commission 
rested its conclusion on experience with other instances of UHF-VHF 
competition, which even its own Broadcast Bureau urged were not 
comparable, on the footing that (Conc. 19, R. 1150, 29 F.C.C. at 
321-322) no showing of comparability was necessary. ' 

As we go on to show, it would be difficult to find a similar 


instance of arbitrariness---and unlawfulness. 
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Second, Springfield based its protest on sworn|predictions 


8/ 
of its impending demise---"With UHF already weakened in the valley— 


9/ 
by. the Channel 3 action;,. the proposed change in site of WNHC-TV will 


be a further and perhaps fatal blow" (Protest, Sec. 5; R. 49); "The 
damage which the WNHC-TV move can do to WWLP transcends mere 
economic injury---it contains all the elements which can drive WWLP 
into extinction, and this is no exaggeration" (Reply, Sec. |5; R. 80). 
But, by the time the evidence was in, Springfield retreated and said 
that "The protestant herein has not contended that the subject proposal 
-would cause the immediate downfall of WWLP., " (Springfield's proposed 
Conc. 16, R. 600). 
Springfield's belated conclusion is underscored [by the 
circumstance that, although there are four UHF stations closer to 
New Haven than Springfield's WWLP, none of those four protested 
the Commission's grant of Triangle's application. 
What is particularly significant in this case is that, if 
Triangle's move is approved, the relocated transmitter site will 
still be 38.7 miles distant from the Springfield post office. Triangle 
Exception No. 1 requested such a finding expressly (R. 794). In 
denying that exception "as of no decisional significance" (R. 1154; 


29 F.C. C. at 325), the Commission in effect threw all its expertise 


I.e., the Connecticut River Valley. 


See Hartford Deintermixture Case, 15 RR 1540i, affirmed 
sub nom.. Springfield Tel, Broad, Corp. v. FCC, 104, U.S. 
App. D.C. 13, 259 F. 24170, certiorari denied, 358/U.S. 930. 
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out the window. Springfield thereafter was not only more candid, but 
also more understanding. In its attempt to acquire a one-third interest 
in the Hartford-New Britain station, now WHNB-TV, Springfield 
argued: "But where there is a plenitude of stations with the programs 
of all 3 networks represented, even VHF stations in Washington, D.C. 


have little impact on Baltimore, and vice versa, 38 miles away." 
10/ 


(WWLP amendment to BTC-3449, Aug. 15, 1960;R. 4333 ). 


Otherwise stated, a distance of 38 miles between trans- 


mitters is too great to be noticed---except in the present case. Here 


again, the facts emphasize Springfield's unreasonablness---as well 
as the Commission's arbitrariness. 

Third, ‘There being no proof of the likelihood of any "fatal 
blow’ which would drive Springfield to "extinction," it follows that 
the Commission plainly erred in giving decisional significance solely 
to the fact of economic injury to Springfield, And the Commission's 
error was compounded by the fact that Springfield's ability to compete 
effectively despite Triangle's proposed move was fully established 
by the record. 

10/ The quoted passage is plainly an admission by Springfield, 
hence the fact that it followed the date of the Commission's 
decision now being appealed is no bar to its consideration here, 
as numerous decisions of this Court indicate. Fleming v. FCC, 
96 U.S. App. D.C. 223, 225 F. 2d 523; W.S. Butterfield Theatres, 
Inc. v.. FCC, 99 U.S. App. D.C. 71, 237 F. 2d 552; The Enter- 


‘prise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F. 2d 708, 
certiorari denied, 351 U.S. 920. 
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1. Springfield's own exhibits show that its gross revenues 
for 1956 and 1957 exceeded $800, 000 per annum (WWLP Exhs. 9 & 10, 
R. 179-190). Moreover, Springfield conducted profitable joperations 
in 1955, 1956, and 1957 (WWLP Exhs. 8-10, .R. 174-190) and, had it 
not chosen to expand and operate WRLP in Greenfield, Massachusetts, 
its 1957 net profit would have exceeded $100, 000 (Tr. 767). 

2. Not only was it improper, under the Sanders Brothers- 
Carroll rule for the Commission to conclude that Springfield suffered 
reductions in income following the introduction of VHF Channel 3 
(WTIC-TV) in Harfford, Connecticut late in September 1957 (Conc. 20, 
R. 1151; 29 F.C.C. at 322), but the facts. hardly support even that 
irrelevant factor. For, not only did Springfield's broadcast revenue 


from WWLP increase from the third quarter of 1957 to the| fourth 


quarter, after WTIC commenced operations, but the decline in revenue 


between fourth quarter 1956 and fourth quarter 1957, a mere $7,310, 
must be weighed against the fact that Springfield's revenues during 
each of these periods exceeded $250,000. See Broadcast Bureau 
Exception No. 50, R. 775-776, for the record references. 

3. The Commission admits (Conc. 18, R. 1150; 29 F.C.C. 
at 321) that "The exact amount of the prospective losses was not estab- 
lished."" No other Concieston could be reached on this record, as no 
evidence was introduced as to the fact or extent of the methods used 
by Springfield to develop the advertising potential of its market, 


Compare the WJRT case, 13 RR at 798. 
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It necessarily follows that the Commission's conclusion 


(Conc. 18, R. 1150; 29 F.C. C. at 321) that the amount of Spring- 


field's prospective losses would be "substantial" is speculative in 
the extreme, to the extent of being imaginary. The burden of proof 
resting on Springfield in respect of this issue has, very plainly, 
not been met. See Broadcast Bureau Exception No. 52, R. 776-781, 
790, 791. 

4. The Commission concluded (Conc. 18, R. 1150; 29 
F.C.C. at 321) that there was "the likelihood that WWLP would lose 
its ABC network programs because of the increased overlap with 
applicant's (i.e., Triangle's) service area." 

That prediction was published on August 2, 1960. 

The extent and degree of the Commission's prescience 
is demonstrated by the circumstance, fully documented) in its own 
files, that on April 2, 1959, 14 months earlier, Springfield had 
already lost its ABC network affiliation, not to Triangle, but to its 
competitor, the other UHF station in the Springfield-Holyoke area, 
namely WHYN-TV! 

We say "fully documented in its own files" because, of 
course, network application contracts are required to be filed with 
the Commission by Sec. 1. 342 of its Rules, and WHYN-TV's con- 


tract with ABC was in fact filed on April 30, 1959. 
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In view of this factor, it will hardly be necessary to argue 
that the decision now being reviewed was not made in consequence of 
any overriding expertise. 

Fourth, But, even if it be assumed arguendo that there 
was competent proof of the legally irrelevant fact that Springfield 
would suffer some economic injury in consequence of Triangle's 
move, it was capricious in the extreme for the Commission to con- 
sider the effect of such injury on Springfield's programming without 


simultaneously evaluating Triangle's programming. For only by 


making such a comparison could the effect on the public interest be 


weighed, and the present case brought within ‘the Sanders Brothers- 
Carroll rule, 
Under the present assumption, it is plain that, as Spring- 
field itself argued, 'As WWLP loses a portion of its audience, it must 
a fortiori anticipate losses in revenues" (Springfield Req. |Conc. 15, 
R. 599). If Springfield loses audience, it must be because| Triangle 
after the move will be better serving the area. Consequently, before 
the Commission can properly make any determination respecting the 
resultant public interest, it must compare the public's losses in 
respect of Springfield's programming with the public's gains from 
Triangle's. But this is precisely what the Commission refused to do. 
All that the Commission did was to make specific findings 


as to the merits of Springfield's programs, and to conclude that the 
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proposed move would jeopardize the continuation of these programs 
to the detriment of the public interest in the Springfield area (Conc. 
26-27, R. 1152; 29 F.C. C. at 323-324). But, simultaneously, by 
denying Triangle's Exceptions 39 and 45 (R. 808, 811), on the stated 
ground (R. 1155; 29 F.C.C. at 326) that "The meritoriousness of ap- 
plicant's local programming would not alter our decision herein, " the 
Commission once more declined to construct an accurate balance sheet 
of public interest. Instead, as in the matter of alleged population loss 
(Point II, supra), the; Commission looked only to the effect on one of 
the two parties in issue. 

The Commission's one-sidedness is underscored by the 
circumstance that whereas it expressed obvious solicitude for Spring- 
field's competitive position, it wholly refused to consider the competi- 
tive effect of the move on Triangle. See Conc. 8, R. 1146; 29 F.C.C. 
at 318. A more cynical example of "Heads they win, tails you lose" 


would be hard to imagine. 


The public|interest standards of the Sanders Brothers- 


Carroll line of cases required the Commission to give full and un- 
grudging consideration to one of Triangle's objectives, viz., the 
minimization of its existing overlap with WABC-TV, and the resultant 
improvement in the competitive position of the ABC network in rela- 
tion to its NBC and CBS counterparts, to the end of a more truly 


competitive nationwide television service. 
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To recognize, as the Commission did (Conc. 7, R. 1145; 
29 F.C.C, at 317-318) that Triangle's overlap with the New York 
stations would be minimized by the move, but then to dismilss this 
factor as relative," was a substitution of words for logic; |to consider 
only Springfield's competitive position while refusing to consider 
Triangle's was a replacement of law by arbitrary fiat. 

Fifth, As an additional ground of decision (Conc, 19, R. 
1150; 29 F.C.C. at 321-322) the Commission relied on the evidence 
introduced by Springfield "concerning the demise of five particular 
UHF stations after the introduction of new or improved VHF signals 
into their service areas," and noted that Exhibits admitted in evidence 
further showed the experience of other UHF stations in competition 
with VHF stations.."" Then, continuing, ''The Broadcast Bureau has 
excepted to all of the findings concerning the history of UHF stations 
on the basis that it was not shown that the UHF-VHF competitive 


situation was precisely the same as that of the instant case.|"! 


Actually, the Broadcast Bureau showed that the other cases 


were not even remotely comparable, see its Exceptions 38,|40, and 

41, and supporting arguments; R. 772, 788-789; but the Commission's 

decision renders the difference immaterial. The Commission said, 
:"Such a showing is not necessary; the findings clearly 
demonstrate that there is some loss of income by the 


UHF station irrespective of the individual competitive 
circumstances," 


- 50 - 

That single sentence contains three demonstrable errors of law. 

First, the Sanders Brothers-Carroll rule is that "some loss of 
income" to a protesting party is not a proper ground for denying an ap- 
plication. 

Second, where a showing of comparability is admittedly absent, 
all the testimony regarding the experience of other stations becomes wholly 
irrelevant. It would’ be just as sensible to say that, because five pedestri- 
ans struck by automobiles recovered damages, therefore the next pedes- 
trian who appears as a plaintiff is similarly entitled to recover. 

Third, the Commission's reliance on "some loss of income" 
amounts to palpable repudiation of the Hartford case --- which also in- 


volved Springfield. Hartford Deintermixture Case, 15 RR 1540i, affirmed 


sub nom. Springfield Tel, Broad, Corp. v. FCC, 104 U.S. App. D.C. 13, 


259 F..2d 170, certiorari denied, 358 U.S. 930. There the Commission 


had said (15 RR 1550(b)): 


‘While we are concerned with preserving UHF as a part of our 
nationwide television system, our primary purpose in the indi- 
vidual rule making proceedings is the effectuation of a television 
allocation in the particular communities and areas involved that 
‘would provide the most satisfactory service to the public. “We 
are not endeavoring to protect particular UHF stations from 
competition, nor is our primary objective the assistance of UHF. 
The ultimate test comes down to whether the allocation will, in 
our judgment, be likely to provide the best television service 

to the public.."" 


Here again, the Commission has been arbitrary in a way which, 


if continued, bodes ill for the future of the administrative process. 
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IV. THE COMMISSION ERRED IN REFUSING TO NOTICE, 
FROM.ITS OWN FILES, OTHER APPLICATIONS BY SPRINGFIELD 
THAT MATERIALLY VARIED, IN SIGNIFICANT PARTICULARS, 
SPRINGFIELD'S REPRESENTATIONS AND THE COMMISSION'S 
CONCLUSIONS IN THE. PRESENT CASE. 

We have shown how, consistently, the Commission in this 
case departed from its established standards and struck a weighted, 
unfair, and wholly inaccurate balance between Triangle and Spring- 
field. . It reached new heights of arbitrariness, however ---perhaps 
"depths" would be a more accurate word---when it refused to notice, 
from its own files, other applications filed by Springfield that materi- 
ally varied the representations made by Springfield in this very case, 
and that significantly contradicted the Commission's own conclusions 
here regarding the economic injury to Springfield properly to be 


anticipated from the proposed move. 


First. Decisions in this Court have settled the principle 


that considerations of administrative finality must yield to the higher 
demands of truth seeking, and that accordingly events occurring 
after the closing of a record and even after the rendering of the 
Commission's decision must be taken into consideration if they are 
substantial in nature. . Examples are the death of an important figure 
in one of the applicants (Fleming v. FCC, 96 U.S. App; D.C. 223, 
225 F. 2d 523), the issuance of a stock. option which if exercised 


would change the make-up of a successful applicant. (The Enter- 
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prise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F. 2d 708, certio- 


rari denied, 351 U.S. 920), or a post-decision change in a grantee's 


programming and physical plant (W.S. Butterfield Theatres, Inc. 


v. FCC, 99 U.S. App. D.C. 71, 237 F. 2d.552). 

In the present case, as will be.seen, the. facts came 
to light prior to the Commission's decision, and. were specific- 
ally called to its attention by Triangle's requests to take official 
notice. But the Commission resolutely set its face against those 
facts, which happened to be at variance. with its already announced 
conclusion; denied Triangle's motions; and chose to. proceed-in a 
vacuum of its. own fabrication. 

. Second, No proposition is better established than the 
rule that a court will judicially notice matters resting in its own 
files. E.g., National F.Ins. Co. v. Thompson, 281 U.S. 331; 
United. States v. Pink, 315 U.S. 203, 216. . In at least one other 
case, the Commission itself has officially noticed matter outside 
its files, action in which it was. sustained by this Court.. W. Wright 
Esch, 14 RR 1159, affirmed sub. nom. Granik v. FCC, 102 U.S. 
App... D.C. 258, 252 F.. 2d 822. 

The only limitation on an agency's power in this regard, 

- imposed by Sec.!7(d) of the. Administrative Procedure Act, 5.U,S.C. 
Sec. 1006(d), is that the party concerned. "shall on timely request 
be afforded an opportunity to show the contrary."' That limitation 


is plainly inapplicable here, for two reasons... First, the matters 
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sought to be noticed. were contained in Springfield's own applications, 
and therefore could hardly have taken that party by surprise. Second, 
far from seeking an opportunity to show the contrary of what was sought 
to be noticed, Springfield objected---successfully---to/the Commis- 
sion's noticing what Springfield itself had said. 
In rejecting Triangle's motion as "untimely" (Par. 4, 
FCC 60-920; R. 1142), the Commission obdurately refused to follow 
a whole series of cases in this Court, cited supra; in brushing 
aside its earlier Esch decision (ibid,) as involving “extraordinary 
circumstances, '' the Commission simply emphasized, in yet another 
aspect, its determination to decide the present case regardless of 
any of its own prior rulings. 
Third. . We turn now to the matters that the (Commission 
refused to notice. All of them appeared in three other applications 
made by Springfield: (1) Springfield's proposed acquisition of a 
_one-third interest in television station WHNB (formerly WNBC), 


Hartford-New Britain, Conn.; (2) Springfield's proposed aquisi- 


tion of television station WWOR, Worcester, Mass.; and (3) 


Springfield's proposed construction and operation of translator 
stations in Athol and Pittsfield, Mass. 

As we shall show, the representations that Springfield 
made.in those applications effectively undercut its position---as 
well as the Commission's conclusions--in respect of two issues 


here: (1) Whether, in fact, Triangle's proposed move substantially 
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affects Springfield's competitive position; (2) whether the area in 
which Triangle proposed to move its transmitter to a point 38.7 
miles distant from Springfield. was indeed so "unique'' and involved 
such a "delicate balance" that the move could not be permitted. 

Fourth. By insulating the present case from.Springfield's 
three other proposals that were pending before it, the Commission 
is permitting Springfield to improve its own competitive position in 
the Connecticut Valley while simultaneously shielding it from 


Triangle's lawful competition. 


Specifically, while concluding in FCC 60-921 that "a 


grant (of Triangle’s proposed move) would impair protestant's 

ability to compete!effectively and would jeopardize the continuation 

of its commendatory service, to the detriment of the interest of the 
public in the Springfield area'"' (Conc. 28, R. 1153; 29 F.C.C. at 325), 
the Commission simultaneously concludes in FCC 60-920 that Spring- 
field's efforts to acquire new ownership interests in three adjacent 
areas constitute ''matters irrelevant to the instant proceeding" (par. 
_4, R. 1142), i.e., irrelevant to Springfield's ability to withstand 

the competition thought to result from Triangle moving its trans- 
mitter to a point 38.7 miles distant from Springfield. 
Springfield itself was not similarly obtuse. In opposing 

Triangle's request to take official notice, Springfield said (R. 1116) 
that its WWLP “has a chance to succeed with the service it now 


renders so long as WNHC-TV remains where itis, but that protes- 
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tant sought to expand because of the very possibility that WNHC-TV 
might be permitted to move as proposed.'' And, further (R. 1116- 
1117), "Protestant has only acted.upon its recognition that it still 
cannot be confident of survival against competition from|numerous 
VHF stations located outside its own market and operated by power- 
ful individual and multiple owners unless. it takes what steps it can 
to bring itself to their level of competition." 
In the light of those admissions by Springfield, it is 
manifest that the Commission erred.in refusing to notice the appli- 
cations in question, 
Furthermore, in Exh. 6 to its application for jthe acquisi- 
tion of WWOR, Worcester, Springfield stated (R. 118 5/| ) that 
"Moreover, WWLP and WRLP are operating at a profit and, in 
addition, have substantial cash throw-off available from depreciation." 
Plainly, if Springfield has the financial responsibility to|acquire 
additional---and substantial---broadcast interests, as it was re- 
quired to show in each instance, then surely it must have the ability 
to compete effectively against Triangle, whose transmitter, when 
moved will still be 38.7 miles away. 
For the Commission to ignore these salient facts, spread 


on its own records, facts that set completely at rest all of its 


speculations as to "economic injury, '' necessarily involves a new 


extreme in administrative arbitrariness. 
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Fifth, In its final decision the Commission said (Conc. 


16, R. 1149; 29 F.C.C. at 320) 
"Protestant urges that while the larger cities in the area - 
New Haven, Springfield, Hartford, and New Britain, - are 
separate communities, they are so close together that a 
station assigned to one is able to render service to all or 
some of the others, however separate the respective com- 
munities may be, and that we accordingly must take a dif- 
ferent view of them for the purpose of television service 
than of communities elsewhere. The point is well taken. 
Our assignment principles take on increased importance 
in a densely populated area such as that concerned herein. 
The area in question is indeed unique and we have achieved 
therein a delicate balance of assignments based upon the 
principle that each station give first and primary attention 
to the rendition of service to the community to which it is 
assigned," 

In thus accepting Springfield's position, it should be noted, 
the Commission was merely relying on unsubstantiated assertions. 
But those assertions are squarely contradicted by Springfield's plans 
to acquire a one-third interest in the Hartford-New Britain station. 
Certainly in its Hartford-New Britain application, Springfield set 
forth a different characterization of the area involved---or else it 
would be barred, under its own criteria in the present case, from 
acquiring any interest in the Hartford-New Britain property. 

Otherwise stated, if the Commission was correct in its use of 
the ''delicate balance" principle to block Triangle's move to.a point 
38.7 miles from Springfield, it must by parity of reasoning block 

- Springfield's plans for expansion in Hartford-New Britain. The 


Commission saves Springfield from this dilemma only' by refusing 


to notice Springfield's plans for expansion. 


- 57 - 


Sixth. In both Hall cases cited supra, pp. 37 - 38, 
this Court reversed the Commission when. that agency did not give 
sufficient weight to what appeared to be misrepresentations by a 
party. But the Commission has not yet absorbed the Hall principle. 
Here the Commission designated Triangle's relocation 
application for a Sec, 309(c) protest hearing, solely upon Spring- 
field's sworn allegations, quoted above, page 43, to the) effect 
that the proposed transmitter relocatiom would be "a further and 
perhaps fatal blow,'' and that "it contains all the elements which 
can drive WWLP into extinction, and this is no exaggeration" 
(R. 49, 80). 
Later, Springfield stated (R. 600) that ''The protestant here- 
in has not contended that the subject proposal would cause the 
immediate downfall of WWLP.,"' 
Thereafter, in the applications to which the Commission 
resolutely shyts its eyes, Springfield utterly belies its earlier 
sworn allegations that were used to gain standing in this| case. For 


it is self-evident that no reasonably prudent man would. willingly 


have invested his capital and profits in additional UHF ventures in 


the Connecticut Valley area if in fact he really believed that the 
move of Triangle's transmitter in full compliance with the Commis- 
sion's Rules would drive UHF into imminent economic dermnise. And 
yet, Springfield filed its application for the Worcester station and 


for the Athol and Pittsfield translator stations, and actually 


contracted for the acquisition of a one-third interest in a Hartford- 

New Britain station, not only prior to the issuance of a final decision 

by the Commission, but in the face of the Hearing Examiner's Initial 
u/ 

Decision approving the relocation! 

All too. plainly, the Commission erred---egregiously so---in 
refusing to consider action on the part of Springfield that so weightily 
contradicted its representations in the present case. 

We submit that this Court should lay down the salutary principle 
that a party before the identical regulatory commission cannot, Janus- 


like, simultaneously present two separate faces, and simultaneously 


talk out of two different mouths. 


il / It is significant that, some 4 months after the Initial Decision, 
Springfield's president, William Putnam, wrote the following letter 
to the editor of a recognized trade publication (Broadcasting 
Magazine, Oct. 27, 1958, p.. 22; R. 1107): 


"His statement to the effect that a UHF station in that area 
‘cannot long continue' if VHF is permitted in the Hartford 
area is pure hogwash. To set the record straight as a UHF 
operator in the Springfield-Holyoke area, I would like to 

say that despite the many setbacks UHF has suffered, it is 
still far from being dead. And I can assure you that if I felt 
that WWLP could not survive VHF competition from Hartford, 
I would not have added another station, WRLP, nor the two 
translator stations we operate in northwestern New England, 
nor would I have revived WWOR in Worcester. | 


"The fact that Springfield Television Broadcasting Corp. 

will gross more than $1 million in sales for the second year 
in a row should be ample evidence that we have provided and 
can continue to provide successful competition e VHF stations 
in our market." 
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Vv. THE.COMMISSION'S ORDERS SHOULD BE REVERSED, 
WITH DIRECTIONS TO DENY SPRINGFIELD'S PROTEST FORTHWITH. 

Triangle's application was originally granted on October 30, 
1957 (R.t4 9%, action that necessarily involved a finding|by the Com- 
mission under Sec. 309(a) that "public interest, convenience, and 
necessity would be served by the granting thereof,'' But/now, more 
than three years later, Triangle has still not been able to move its 
transmitter, because of Springfield's protest under Sec. /309(c). 
Truly, as the House Committee on Interstate and Foreign Commerce 
said in reporting the bill that became the Communications Act Amend- 
ments, 1960, P.L. 86-752, 74 Stat. 889, ''The provisions of this 
subsection * * * have proved to be a most effective device for delay - 


ing the disposition of Commission business. The FCC, the Federal 


. 


Communications Bar Association, and the American Bar Associa- 


tion have been seriously concerned by the procedural abuses which 
have arisen out of this subsection of the act.'' H,R,Rep. 1800, 
86th. Cong., 2d sess. 
We submit that this Court should not now compound those 
abuses by remanding the present case to the Commission. No use- 
ful purpose would be gained, and much’might be lost, by) such a 
procedure. 
In the light of the present record, it is plain that Triangle's 
application complies with all of the Commission's Rules, It is like- 


wise plain that, on the present.record, fairly analyzed, Springfield 
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has not met its burden of showing that the proposed move would 
not be in the public interest. It is similarly plain, on the basis 
of Springfield's pending plans for expansion, that it is vigorous 
and viable, and a strong, redoubtable competitor. 

It's protest against Triangle's relocation, a move to a 
point still 38.7 miles distant from Springfield, should accordingly 
be dismissed. without more. 


There has already been a. 13 months delay between the 


| ~A). 
Commission's announcement of its decision (RS 235 R and the 


actual decision (R, 1143-1157), a delay that has not been ex- 
plained or justified, no doubt because it could not be. 

We submit that Triangle has sufficiently demonstrated 
the merits of its application, and that it should not now be sub- 
jected to a further course of administrative run-around---and 


administrative arbitrariness. 


CONC LUSION 
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For the foregoing reasons, the orders of the Commission 


should be reversed, with instructions to deny Springfield's protest 


forthwith. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 15970 and 15971 


TRIANGLE PUBLICATIONS, INC., 
Appellant, 


ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
Intervenor, 


ON APPEALS FROM DECISIONS AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant, the licensee of VHF television 
WNHC-TV on Channel 8 in New Haven, Connecticut, 
the Commission's action in denying its applicati 
change of transmitter site, following a "Protest 
under former Section 309(c) of the Communication 
pertinent facts are as follows: 
On October 30, 1957, the Commission grant 
hearing appellant's application for authority to 
transmitter from the present location on Gaylord 


8.8 miles north by northwest of the New Haven po 


1/ See amendments made on September 13, 1960, t 
309 of the Communications Act by Public Law 86-7 
2nd Sess. 


Station 
challenges 
on for a 
" proceeding 


1/ 
s Act.— The 


ed without 
move its 

Mountain, 
st office, 


o Section 
52, 86th Cong., 
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to a site on Mt. Higby, 19.8 miles north by northeast of the 


New Haven post office (29 F.C.C. 315, 328). Springfield 


Television Broadcasting Corporation, the licensee of UHF tele- 
vision station WWLP on Channel 22 in Springfield, Massachu- 
setts, filed a timely protest against the grant alleging, 

in substance, that the new site would enable appellant for 

the first time to place a Grade A VHF signal over Springfield, 
impair protestant's ability to compete effectively, and 
jeopardize the continuation of UHF service to the public in 
the Springfield area (R. 44-54). By a Memorandum Opinion 

and Order of December 26, 1957, the Commission granted the 
protest, stayed the effective date of the grant, and desig--- 
nated appellant's application for evidentiary hearing on the 
issues below (29 F.C.C. 315, 321): 

(1) To determine all of the facts and circumstances 
which led to WNHC-TV's proposal to change trans- 
mitter site and to select the Sprecaine site 
herein proposed. 

To determine all of the facts concerning WNHC- 
TV’s plans or intentions with respect to pro- 
posed stations operations with particular refer- 
ence to programming (live, network and film) and 
community, communities, or areas which the sta- 
tion will seek to serve and be identified with. 
To determine the areas which would gain or lose 
television service as a result of the proposed 
change in the WNHC-TV facilities. 

To determine whether a grant of the application 
would be consistent with the provisions of 
Section 3.6007 of the Commission's Rules, 
Section 307(b) of the Act, and the principles 
upon which the assignment of television broad-—- 
cast channels has been made by the Commission. 


To determine whether a grant of the application 
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would impair the ability of the UHF| stations 
in Connecticut Valley to compete effectively, 
or would jeopardize, in whole or in| part, 
the continuation of their existing service. 
To determine whether a grant of the applica- 
tion would be consistent or inconsilstent with 
the objective of improving the opportunities 
for effective competition among a greater 
number of stations. 
To determine in the light of the evidence 
adduced under the foregoing issues whether 
the public interest would be served] by a 
grant of the above~captioned applicijation. 
Following the usual hearing procedures, [the Hearing 
Examiner issued an Initial Decision looking toward rein- 
statement of the grant to appellant (29 F.C.C. 828-365). 
The Examiner found that the proposed transmitter site would 
be 19.8 miles from New Haven, 11 miles farther away than the 
present site, and only 15 miles from Hartford (29 F.C.C. 330, 
355). Although appellant's station would continue to place 
a city grade (77 dbu) signal over New Haven, the increased 
distance of the t'ransmitter from the Connecticut cities of 
New Haven, Naugatuck, Ansonia, Waterbury and Bridgeport would 
result in a signal of lesser intensity than these cities are 
(29 F.C.C. 337-338) 
now receiving./ Conversely, the transmitter would be closer 
to Hartford, New Britain and the Massachusetts communities 
of Springfield, Chicopee and Holyoke, thereby placing a 
signal of higher intensity over the cities involved (29 F.C.C. 
338). Operating from the proposed Mt. Higby site, the city 


grade signal of appellant's station would touch|the southern 


boundry of Springfield, the Grade A contour would encompass 
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all of the cities of Springfield, Chicopee and approximately 
the southern half of Holyoke, and the Grade B contour would 
fall approximately 25 miles north of Springfield (29 F.C.C. 
340). While continuing to program for New Haven and environs, 
appellant would claim Springfield within its Grade A contour 
for the purpose of attracting advertisers (29 F.C.C. 334- 

335, 357, 359). 

The area which would receive a stronger signal from 
appellant's VHF station is predominately UHF, apart from one 
VHF station on Channel 3 in Hartford; there is a UHF station 
in Hartford, ai UHF station in New Britain, and two UHF sta- 
tions in Springfield, including protestant's Station WWLP 
(29 F.C.C. 342). The Grade A contour of Station WWLP encom- 
passes the cities of Springfield, Chicopee, Holyoke, Hartford, 
and New Britain (29 F.C.C. 342) and some 350,000 persons whom 


appellant would gain within its Grade A contour at the 


Mt. Higby site (29 F.C.C. 356). 


Upon the basis of the uniform testimony of a number 
of persons prominent in the civic, religious, and cultural 
life of the Springfield community, the Examiner found that 
protestant had an exemplary record of local live public 
service programming and that its facilities are used exten- 
Sively by numerous civic, social, religious, charitable and 
Similar organizations (29 F.C.C. 349, 359-360). He noted 
particularly a course in high school chemistry telecast by 


Station WWLP, which the President of American International 


om 


College of Springfield described as “an innovati 


area” and beautifully handled™ (29 F.C.C. 349, 360). 


noted the testimony of several witnesses as to t 


ities which they and others had been given to ma 


on in this 
He also 
he opportun- 


ke live pres- 


entations during “acceptable” hours of good viewer potential 


(ibid). 
The Examiner found that appellant's propo 


mitter move would adversely affect the ability o 


sed trans- 


f Station 


WWLP and other UHF stations to compete effectively in the 


Connecticut River Valley and would jeopardize, a 


t least in 


part, the continuation of the public service programming 


which protestant now offers and the existing ser 
other UHF stations (29 F.C.C. 359, 363). He fou 
tion WWLP had already suffered a dilution of its 
audience and a loss in advertising revenues upon 
of the Hartford VHF station, which caused it to 
a public service program and substitute a revenu 
program (29 F.C.C. 347, 361). About 96% of prot 
income from local sales in 1957 was obtained fro 
which would for the first time be within the Gra 
Grade B contours of appellant's station operatin 


Station WW 


Mt. Higby (29 F.C.C. 345). 


Moreover, 
advised by some of its advertisers that they wou 
increased use of the New Haven and Hartford VHF 
would curtail advertising over protestant's UHF 


(29 F.C.C. 346-347, 361). Witnesses for protest 


vice of the 
nd that Sta- 
viewing 
the advent 
discontinue 
e producing 
estant's 
m places 
de A and 
g from 
LP had been 
ld make 
Stations and 


Station 


ant testified 


Ge 
that further losses in income would necessitate a reduction 
in operating costs, which would be accomplished by "moth— 
palling” its remote equipment, eliminating some of its locally 
originated programs, discontinuing many of its public service 
programs, and reducing its operating personnel (29 F.C.C. 
348, 361). The Examiner's finding that appellant's proposed 
transmitter move would jeopardize the service of protestant 
and other Connecticut Valley UHF stations was also based on 
evidence of record as to a general viewer preference for the 
more easily tuned VHF stations (29 F.C.C. 351, 362), a marked 
advertiser preference for VHF facilities (29 F.C.C. 341, 362), 
and the experience of other UHF stations faced with VHF 
competition (29 F.C.C. 351-354, 362). 

The Examiner concluded that the adverse effect upon 
protestant and other UHF stations should be discounted 
because the Commission had previously declined to protect 
the Connecticut Valley UHF stations from competition by the 
Hartford VHF channel (Report and Order in Docket No. 11748, 


15 Pike & Fisher, R.R. 1540, affirmed Springfield Television 


Broadcasting Corp., et al v. United States, 104 U.S. App. 
D.C. 13, 259 F.2d 170; cert. den., 358 U.S. 930), and 


presumably was'aware of the prejudicial effects upon Connec- 
ticut Valley UHF service when it initially granted appellant's 
application (R. 41-43). Concluding further that the proposed 
transmitter move would achieve appellant's asserted objectives 


of improving service in New Haven and environs, eliminating 
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“waste” coverage over water areas, minimizing the overlap of 
appellant's signal with those of New York stations, and 
improving its competitive position despite a net/loss of 


2/ 


coverage to approximately 400,000 people, the Examiner 
determined that the grant had not been shown by protestant to 
be contrary to the public interest and should accordingly be 
reinstated (29 F.C.C. 365) 
Following exceptions by the parties and oral argument 
thereon, the Commission on August 2, 1960 issued|its Decision 
granting the Protest and denying appellant's application (29 
F.C.C. 315-327).. The Commission adopted with certain modifi- 
cations, the Examiner's findings of fact, but disagreed with 
his conclusions(® FCC3556.). Preliminarily, the Commission 
noted that its original grant had been made without hearing 
upon the information contained in appellant's application, 
whereas it now had before it a lengthy record showing the 
circumstances and consequences attendant upon the proposed 


move (29 F.C.C. 316). It further concluded that|the Examiner 


erred in ruling that the Hartford deintermixture| proceeding 


governed the issue as to injury to UHF service as shown by 


the record here (29 F.C.C. 322-323). Pointing out that the 
instant application proposed the introduction of|a second 


Grade A VHF signal to the Springfield area, a situation not 


2/ The Examiner based the estimated population loss upon the 
testimony of appellant's vice-president, Roger W. Clipp, who 
stated that appellant would lose coverage of approximately 
780,000 persons on Long Island and gain approximately 

384,000 persons in New England. 
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present when the Hartford decision was made, the Commission 


stated that its policy of not protecting individual UHF sta~ 


tions from competition did not indicate any lack of concern 
with protecting the public from accompanying loss of service 
(29 F.C.C. 323). 

Concurring in the Examiner's findings that protestant 
had a record of exemplary public service programming of 
genuine value to the community, the Commission concluded 
that any curtailment of such services would be felt as a 
significant loss and be detrimental to the interests of the 
public in the Springfield area (29 F.C.C. 320-322, 323-324). 
It affirmed the Examiner's finding that the grant herein 
would jeopardize the continuation of protestant's public 
service programming and the existing service of other UHF 
stations in the Connecticut Valley ‘29 F:C.G.:321.. The 
Commission also granted protestant's exception to the 
Examiner's finding that the proposed move would improve 
appellant's sérvice to New Haven and environs (29 F.C.C. 
317). It concluded, instead, that moving the transmitter 
eleven miles farther from New Haven, without any apprec- 
jable change in power or antenna height, would neither 
improve service to that city nor to the surrounding cities 
of Naugatuck, Ansonia, Waterbury and Bridgeport, which would 
likewise receive a weaker signal (29 F.C.C. 317). Moreover, 
the Commission granted the exception of its Broadcast Bureau 
to the Examiner's finding, based on the opinion of 


appellant's vice-president, that the move would result in a 
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net loss of coverage to some 400,000 people (29 
Upon computing the populations affected from exh 
the existing and proposed Grade B contours, the 
found the figure erroneous and that the move wou 
result in a net loss to some 903,000 persons (29 
326). 

The Commission further found that the pro 
mitter site, being closer to Hartford than to Ne 
placing a Grade A signal over Springfield, would 
convert appellant's facility from a New Haven to 
ticut Valley station (29 F.C.C, 321). It conclu 
would upset the delicate balance of television ¢ 
ments previously achieved in the heavily populat 
ticut Valley area of narrowly separated communit 
was based on the principle that each station giv 
primary attention to serving the particular comm 


the 


which it is assigned (ibid.). 


In addition, 
concluded that the grant would result in a less 
efficient, and equitable” distribution of servic 
now provided and would accordingly be inconsiste 
Section 307(b) of the Communications Act (ibid.) 

Weighing the foregoing adverse effects of 
against the objectives Sought to be achieved by 
the elimination of coverage over water areas, re 
its overlap with New York stations, and improvem 
competitive position--, the Commission concluded 


balance, a grant of appellant's application woul 


F.C.C. 326). 
ibits showing 
Commission 

ld actually 


F.C.C. 320, 


posed trans-— 
w Haven and 
tend to 
a Connec-— 
ded that this 
hannel assign— 
ed Connec-— 
ies, which 
e first and 
unity to 
Commission 
“fair, 
es than that 


nt with 


the grant 
appellant-- 
duction of 
ent of its 

that, 


on 


d not serve 
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the public interest. (29 F.C.C. 325) By a separate Memoran— 
dum Opinion and Order issued on the same date, August 2, 1960, 
the Commission also denied appellant's requests, of July 15, 
1959 and June 21, 1960 (R. 1129-1132) that it take official 
notice of the matters contained in certain post-protest appli- 
cations filed ‘by the protestant which allegedly undercut its 
status as a party in interest and its assertions of economic 
injury (R. 1104-1105, 1130). The Commission ruled that 
appellant's effort to challenge protestant's status was 
untimely and that the matters requested for notice were 
irrelevant to the instant proceeding (R. 1142). 
JURISDICTIONAL STATEMENT 

Case No. 15,971 is an appeal, pursuant to Section 402(b) 
of the Communications Act, from the Commission's Decision of 
August 2, 1960, granting the protest and denying appellant's 
modification application. Case No. 15,970 purports to be a 
Section 402(b) appeal from the Commission's interlocutory 
Memorandum Opinion and Order of August 2, 1960, denying 
appellant's request for official notice in the proceeding 
under review in Case No. 15,971. While we believe that the 


Commission's interlocutory action will not ‘sustain a sepa- 


rate appeal and that Case No. 15,970 should accordingly be 


dismissed, we'have no objection to review of the errors 
there asserted in Case No. 15,971 which would properly encom- 


pass all interlocutory orders in the Commission's proceedings. 
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SUMMARY OF ARGUMENT 
The Commission's determination that the adverse effects 
of appellant's proposed transmitter move upon the public 
interest outweighed any benefits, was made pursuant to the 
proper standard and on the basis of relevant public interest 
considerations. In view of the findings that the proposed 
site would down-grade service to New Haven and environs, 
jeopardize the existing services of protestant and other 
Connecticut Valley UHF stations to the detriment of the 
public, cause a substantial net loss of coverage, and be 


inconsistent with its assignment principles as well as con- 


trary to Section 307(b) of the Communications Act, the 


Commission was not: required to grant appellant's application 
merely because the proposed site was not violative of Sec- 
tion 3.685(a) of its Rules. The Commission's action here 
does not constitute a departure from its rules and is not 
inconsistent with its actions in prior cases. 
The Commission's finding that a grant would jeopar- 
dize, in whole or in part, the existing service jof protes- 
tant and other UHF stations, has ample support in the record. 
The Commission correctly concluded that the widespread 
experience of other UHF operators faced with VHF competi- 
tion was entitled to some weight even in the absence of a 
showing of precisely identical circumstances. Its conclu- 
sion that protestant need not establish the exact amount of 


its prospective losses was likewise proper. The Commission 
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did not err in declining to take official notice of various 


applications filed by protestant, since such applications 


did not affect the validity of its determinations herein 


and hence were irrelevant to the instant proceeding. 
Appellant's challenge to the Commission's finding that 
a grant would cause a net loss of coverage to some 900,000 
persons, does not present a matter of substance. It was 
admitted, both by the Broadcast Bureau during oral argument 
and by appellant in its brief to the Court, that the popu- 
lation which would lose service could readily be computed 
from the exhibits of record in this proceeding. The method 
of computation is standard and the Commission expressly 
stated that the 903,000 figure constituted “net loss". 
Appellant did not seek reconsideration of the Commission's 
finding, and does not claim that any computation made by it 
shows the Commission to be in error. In any event, whether 
the population losseis 400,000, as estimated by appellant's 
witness, or 900,000, as computed by the Commission, the pro- 
posed transmitter move would result in a substantial loss of 
coverage and, consequently, a less efficient use of the 


frequency. 
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ARGUMENT 
THE COMMISSION'S DETERMINATION THAT A GRANT OF 
APPELLANT'S APPLICATION WOULD NOT SERVE/| THE 
PUBLIC INTEREST, UNDER THE CIRCUMSTANCES FOUND 
HERE, IS REASONABLE AND PROPER, AND NOT| INCON- 
SISTENT WITH ITS PRIOR ACTION. 
The Commission's determination that a grant of 
appellant's application would not serve the public interest 
rests on findings that the proposed transmitter |site would 
not improve service to New Haven and environs, would jeopar- 
dize the continuation of protestant's commendatory public 
service programming and the existing services of other 
Connecticut Valley UHF stations to the detriment of the 
public, would cause a net loss of coverage to some 900,000 
persons, and would be inconsistent with television channel 
assignment principles as well as contrary to Section 307(b) 
of the Communications Act. Appellant nevertheless asserts 
(br. pp. 21-32) that the denial of its application was error 
because the proposed site was not violative of Section 3.685(a) 
or Section 3.610 of the Commission's Rules. This suggestion 
that the Commission is obligated to grant an application 
which complies with two sections of the Rules, hut is other- 
wise contrary to the public interest, is untenable on its 
face and lacks support in the Rules, the Communications Act, 
or relevant administrative and judicial precedent. 


The rules themselves purport only to place a threshold 


requirement on the applicant; they do not provide that the 


Commission will automatically grant any application which 
meets these technical requirements without regard to other 


public interest considerations. Section 3.685(a) provides: 
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The transmitter location shall be chosen so that, 
on the basis of the effective radiated power and 
antenna height above average terrain employed, 
the following minimum field intensity in decibels 
above one microvolt per meter (dbu) will be 
provided over the entire principal community to 
be served; 
Channels 2-6 Channels 7-13 Channels 14-83 
74 dbu 77 dbu 80 dbu 
And Section 3.610, specifying the minimum mileage separa- 
tions between channel assignments and stations, expressly 
provides that japplications for “changes in transmitter 
Sites of existing stations will not be accepted for filing 
if they fail to comply with the requirements specified in 
paragraphs (b), (c) and (d) of this section.” Thus, if 
appellant's application had been violative of either 
Section 3.685 (a) or Section 3.610, a summary dismissal 
without hearing would have been proper. United States v. 
Storer Broadcasting Co., 351 U.S. 192, 202-203; Bendix Avia- 
tion Corp. v. Federal Communications Commission, 106 U.S. 
App. D.C. 304, 272 F.2d 533; Press Wireless, Inc. v. United 


States, 105 U.S. App. D.C. 86, 264 F.2d 372. By complying 


with the rules, the application stated a valid basis for 


consideration, but the standard governing a grant remained 


that made mandatory by statute--the public interest, which 
necessarily encompasses an evaluation of all relevant public 
interest considerations and is not limited to the particular 
aspects embodied in two rules. 


Contrary to appellant's suggestion (br. pp. 23-24), 
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the Commission has not interpreted its rules differently in 
other decisions involving transmitter sites. As appellant 
points out, the Commission has stated that "the|fact that a 
proposal does comply with these requirements creates a strong 
presumption that the site selected is acceptable.” Versluis 
Radio and Television, Inc., 9 Pike & Fischer, 1123, 1145; 
Gulf Television Co., 12 R.R. 447, 470q. However, the 
Commission further emphasized (ibid.): 
The foregoing is not to be construed to mean that 
regardless of circumstances the Commission will 
approve all and sundry antenna site proposals 
provided only that they comply with the mandatory 
requirements of the Rules. 
The cases relied upon by appellant (br. pp. 23-28) are 
inapposite here since the Commission there found no counter- 
vailing public interest considerations to overcome the 


presumption of site acceptability. In all these cases, the 


Commission found not only that the site complied with the 


3 
rules, but also that the grant was in the public interest. 


3/ Thus, in Telrad, Inc., 16 R.R. 231, 243, the Commission 
found that the proposed transmitter move would result in 
service to a vastly wider area and to many more/ people, with 
no loss of service to the area originally included in the 
Grade A and B contours, and accordingly would promote the 
objective of Section 307(b). Similarly, in Gulf Television 
Co., 12 R.R. 447, 470r-471, the Commission found that the 
proposed site was the optimum site available from a coverage 
standpoint, would cause no loss of coverage to the original 
Grade A and B contours, and was not inconsistent with its 
assignment principles or Section 307(b) of the Act. The 
Commission's approval of a transmitter site some distance 
from Muskegon in Versluis Radio and Television,|Inc., 9 R.R. 
1123, 1145a, rests on findings tat the site wonld serve a 
substantially greater land area than a site in Muskegon 
itself, where a substantial portion of the signal would be 
lost over Lake Michigan, and would not be violative of the 


aS 
The Commission has previously denied applications for 

authority to change transmitter sites which complied with 

Section 3.685(ja) but were otherwise not in the public 


interest. See, e.g., Deep South Broadcasting Co. v. Federal 
Communications Commission, 107 U.S. App. D.C. 384, 278 F.2d 
264, where the Court affirmed the Commission's action in 
denying authority for a transmitter move to a site in accord 
with Section 3.685(a) on the ground, inter alia, that the 
applicant had failed to demonstrate the structural suita- 
bility of its proposed tall tower at the site. Holding that 
the “ability of a licensee to build a tower which will be 
safe and will provide uninterrupted service is a clearly 
relevant public interest consideration”, the Court sustained 
the Commission's authority to deny the application for struc- 
tural unsuitability, even though it had not promulgated 
engineering standards or promulgated rules governing the 
construction of such high towers (107 U.S. App. D.C. at 387, 
278 F.2d at 267). Similarly, a site in compliance with 
Section 3.685(a) might nevertheless constitute a hazard to 
air navigation| and properly be denied for this reason. 
Moreover, in Wilton E. Hall and Greenville Television Com- 
pany, v. Federal Communications Commission, 99 U.S. App. D.C. 


3/ (cont'd) rules or the philosophy behind ‘them under the 
particular facts there. And in WJR, The Goodwill Station, 
Inc., 13 R.R. 763, 796-800, the Commission found no eviden- 
tiary support for an assertion that the proposed trans- 
mitter site would cause such economic injury to a VHF and a 
UBF station as to deprive the public of their services, and 
further concluded that any loss to the two small cities 
involved would be outweighed, in any event, by the gain of 
a first local service in the much larger city of Flint. 
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86, 96 237 F.2d 567, 577-578, this Court directed the Commis- 

sion to weigh such public interest factors as curtailment 

and down-grading of service with respect to a transmitter 

site which also, as here, was not violative of Section 3.685(a) 

of the Rules. 
The additional factors upon which the Commission 

relied in the instant case are equally relevant to a deter- 

mination of whether the public interest will be served by a 

transmitter site technically permissible under Section 3.685(a) 

of the Rules. While the Mount Higby location would continue 

to place a city grade signal over New Haven and énvirons, 

service would be down-graded from a signal of 102 dbu inten- 

sity to 86.6 dbu (29 F.C.C. 338). "That such a cgurtailment 

of service is not in the public interest is axiomatic" 

(Wilton E. Hall and Greenville Television Co. v. |Federal 


i 


Communications Commission, 99 U.S. App. D.C. 86, /91, 237 


F.2d 567, 572, rehearing denied October 22, 1956). The 


Commission further found that the proposed move away from 
New Haven and closer to UHF territory would jeopardize the 
continuation of protestant's public service programming, to 
the detriment of the public in the Springfield area, and, 

in whole or in part, the existing services of other Connec- 
ticut Valley UHF stations (29 F.C.C. 321). Economic injury 
to an existing station, "while not in and of itself a matter 
of moment, becomes important when on the facts it spells 


diminution or destruction of service" and where “competitive 


— NO 
effects. . .-produce detriment to the public interest," the 


“public interest controls" (Carroll Broadcasting Co. v. 


Federal Communications Commission, 103 U.S. App. D.C. 346, 


349-350, 258 F.2d 440, 443-444). Federal Communications 
Commission v. Sanders Bros. Radio Station, :309 U.S. 470, 475- 
476. 

In addition, the Commission concluded that the pro- 
posed transmitter move, while not so far from New Haven as 
to be per se violative of its television channel assignment 
principles, would nevertheless tend to convert appellant 
into a Connecticut Valley station and be inconsistent with 
such assignment principles, considering the densely popu- 
lated character of the area and the short distance between 
cities. Notwithstanding appellant's contention (br. pp.23, 
29-32), the foregoing conclusion does not constitute any 
amendment of the rules or abandonment of established prin- 
ciples. On the contrary, all channel assignments in the 
Table of Allocations set forth in Section 3.606 of the Rules 
are based on the principle that each station will give first 
and foremost attention to rendering service to the partic— 
ular community to which it is assigned. The Commission 
merely considered this over-all assignment principle to "take 
on increased importance in a densely populated area such as 
that concerned herein (29 F.C.C. 321). 

This determination that the public interest requires 


strict adherence to assignment principles in an area like 


—e One 
the Connecticut Valley, has a reasonable basis in the facts 
of this case. As the Commission noted, a transmitter change 
in a heavily populated area with narrowly separated commun- 
ities has much greater repercussions than a similar move in 
a sparsely settled area. The proposed move here eleven 
miles farther from New Haven would bring appellant's trans—- 
mitter closer to Hartford than to New Haven, and place a 
Grade A Signal for the first time over Springfield. More- 
over, the Commission found that appellant, which now adver- 
tises as a “Hartford-New Haven" station, would claim Spring- 
field within its Grade A contour for advertizing purposes 
(29 F.C.C. 319-320,322). Moreover, the Mt. Highy site 


would not only tend to convert appellant from a |New Haven 


into a Connecticut Valley station, but would ah jeopar- 


dize the adequacy of UHF service in the Connecticut Valley, 
thereby upsetting the delicate balance of UHF and VHF 
assignments which the Commission had previously jachieved in 
the area. 
The Commission's decision that it would he contrary 
to the public interest to make a grant which would upset 
the UHF-VHF allocation balance in this area, is /a proper 
effectuation of its prior rule-making decisions with respect 
to the area. The Commission had twice previously declined 
to take rule making action which would upset the intermix-— 


ture of UHF and VHF channels allocated to the Connecticut 


Valley in its 1952 Sixth Report and Order (1 Pike & Fischer, 


On 


R.R. Part III, 981:601 et seq.). In the Hartford Deintermix— 


ture proceeding, the Commission determined that a balance of 


VHF and UHF assignments was required to provide adequate ser- 
vice to the Connecticut Valley (Report and Order in Docket 
No. 11748, 15 Plike & Fischer, R.R. 1540, affirmed Springfield 
Television Broadcasting Co. v. United States, 104 U.S. App. 
D.C. 13, 259 F.2d 170, certiorari denied 358 U.S. 930). It 
found that retention of VHF Channel 3 in Hartford was 
necessary to serve pockets in the Connecticut Valley where 
the terrain is not suitable for UHF reception (15 R.R. at 
1545). At the same time, the Commission noted that “because 
of the comparatively short distances between cities with 
teleyision stations on the air, long range propagation of 
television stations is not as necessary in the public interest 
as it is in other areas of the nation" (15 R.R. at 1546). 
It accordingly concluded that the UHF stations in the Hart- 
ford-New Britain and Springfield-Holyoke areas could provide 
adequate service to these cities and survive the amount of 
VHF competition which would be met from the Hartford channel 
and, to a lesser extent, from appellant's existing service 
(ibid.). 

However, in its Report and Order of October 31, 1958 
in Docket No. 11957 (17 Pike & Fischer, R.R. 1725, 1734(a)) 
the Commission rejected a proposal to add a VHF channel to 
Springfield, stating its view that "the assignment of a VHF 


channel to Springfield would worsen rather than improve the 
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competitive television situation in the Springfield area and 
would not solve the need of this area for multiple local out— 


lets and service." Similarly here, as the Commission pointed 


out (29 F.C.C. 323), “the instant application proposes the 


introduction of another Grade A VHF signal to the Springfield 

area, a situation not present when the Hartford decision was 

made", and jeopardizes the continuance of the essential UHF 

services. 
Because of the close proximity of the Connecticut 

Valley to the Boston and New York VHF channels, and the short 

distances between cities within the Valley itself, mileage 

separation problems make it extremely difficult,|if not impos- 

sible, to make sufficient VHF allocations to provide the area 

with adequate local services. Consequently, the|Connecticut 

Valley is particularly dependent upon UHF channels for multiple 

local outlets and service. Moreover, the area is one of the 

few places where UHF operations have hitherto been successful. 

Since the "long range goal of the Commission /is/ to encour- 

age UHF, and removal of potential VHF competition is a 

rational choice of means to achieve this goal” (WIRL Tele- 

vision Co. v. United States, 102 U.S. App. D.C. 341, 344, 

253 F. 2d 863, 866, certiorari granted on other grounds 

(358 U.S. 51), we submit that the Commission acted properly 

in determining that the Connecticut Valley UHF services 

should be protected from the prejudicial consequences which 


would result from a grant of appellant's application. 


= oF = 

Thus, in refusing to make a grant which would upset 
the allocation balance, the Commission was merely declining 
to do indirectly what it had previously declined to do 
directly by rulemaking. The circumstances that the Commis-— 
sion here took account of the densely populated character af 
the area and the short distances between cities, does not 
constitute any departure from the rules. As indicated above, 
the Commission relied on “the comparatively short distances 
between cities" in the Hartford allocation proceeding (15 
R.R. at 1546). Moreover, there, as in other deintermixture 


proceedings, the Commission emphasized--and “rightly” in the 


view of the Court (Springfield Television Broadcasting Corp. 


supra (104 U.S. App. D.C. at 15, 259 F.2d at 172) -- that 


“because of the widely varying circumstances in individual 
markets and the numerous factors which bear on the choice af 
techniques in any individual community or area", its allo- 
cation decision must necessarily rest upon the particular 
circumstances prevailing in the Connecticut Valley and not on 
rigid criteria. 

And, finally, in taking cognizance of the fact that 
the grant would result in a less fair, efficient and equi- 
table distribution of services than that now provided, the 
Commission properly considered a public interest factor made 
mandatory by Section 307(b) of the Act. The finding itself 
has reasonable support in the circumstances that there would 


be a less efficient use of the frequency because of the 
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substantial net loss of coverage, that service to 
would be down-graded to a weaker signal, and that 
existing local UHF services which Connecticut Val 
are now receiving would be placed in jeopardy. 
In evaluating the over-all public interest 
Sion did not overlook the benefits to be derived 
21). It found t 


move, aS appellant suggests (Br. 


site would elimnate some wasted coverage over wat 


New Haven 


the 


ley cities 


the Commis- 


from the 


hat the new 


er area, 


minimize appellant's overlap with New Yak City VHF stations, 


and improve appellant's competitive position. However, it 


concluded that such benefits were outweighed by the sub- 


Stantial adverse consequences of the move (29 F.C 


In the Commission's view, “any advantage found to 


the fact that less water area would be in applican 


area is more than offset by the substantial net 1o 
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Similarly, since appellant did not urge or establ 
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adverse effect upon the competitive 
and other UHF stations, which would 
or loss of service to the detriment of the public 


the Commission reasonably concluded 


overlap with New York stations did not overcome th 


(29 F.C.C. 32 


position of pr 


result in dete 


»-C. 324-325). 
accrue from 
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Moreover, 
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effect that the increased overlap with Connecticut Valley 
UHF stations would have allocations and service in that 
area. 

The finding that a grant would be contrary to Section 


307(b) of the Communications Act would in itself seem to 


warrant denial of appellant's application. In any event, 


the Commission's judgment that the adverse consequences of 
the proposed move, taken together, outweighed the benefits, 
is a reasonable exercise of its discretion. In the light 

of all the foregoing, we submit that the Commission's deter- 
mination that a| grant would not serve the public interest 
was made pursuant to the proper standard andi‘on the basis 


of relevant and permissible considerations. 


= wy = 


THE COMMISSION'S FINDINGS THAT A GRANT WOULD 
JEOPARDIZE, IN WHOLE OR IN PART, THE EXISTING 
SERVICE OF PROTESTANT AND OTHER UHF STATIONS 
AND FURTHER WOULD CAUSE A NET LOSS OF COVERAGE 
TO SOME 900,000 PERSONS, ARE SUPPORTED BY 
SUBSTANTIAL EVIDENCE AND ARE PROPER. 


Appellant also contends that there is inadequate 


record support for the Commission's factual findings that a 


grant would (A) jeopardize the existing service of protestant 
and other UHF stations, and (B) cause a net loss of coverage 
to some 900,000 persons. We show below that these conten- 


tions are without merit. 


A. The finding that a grant would 


jeopardize UHF service has adequate 
record support and is not deficient 
because of the Commission's refusal 


to take official notice of the 
matters requested by appellant. 


The record contains ample support for the Commission's 
finding that a grant would jeopardize the existing service 
of protestant and other UHF stations. Thus, the proposed move 
would place appellant‘s Grade A signal in the Springfield 
area for the first time and bring its transmitter|11 miles 
closer to Hartford and 12.5 miles closer to New Britain, 
thereby placing both of the latter cities within appellant's 
computed principal city contour and intensifying the compe- 
tition between appellant's VHF station and UHF stations in 
all three cities (29 F.C.C. 322, 356). Moreover,| 96% of the 
income derived by protestant from locals sales in| 1957 was 
obtained from places which would for the first time be 


within appellant's Grade A and Grade B contours operating 
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R. 345,361 
from the proposed site (Tr. 463-5,/WWLP Exhibit 14). The 
record showed that protestant had already suffered a reduc- 
tion in income following the advent of the VHF station on 
Channel 3 in Hartford, which both the Examiner and the 
Commission attributed in major part to the direct VHF compe- 


tition in 100% of its Grade B contour (Tr. 281, 283-4, 328- 


330). Four qualified witnesses gave uncontroverted testi- 


mony that protestant would suffer further substantial losses 


in income if appellant's application were granted (R. 358- 


4 
371; 397-408; 409-417; 419-437) The Commission credited 


protestant's testimony that further losses in income would 
necessitate a reduction in operating costs and that it would 
curtail or eliminate the more expensive and less remunerative 
program services in the following order; (a) sustaining 
remote programs; (b) local live programs, both sustaining 

and commercial,| produced at its Greenfield Station WRLP; 

(c) local live programs, both sustaining and commercial, 
produced at its Springfield station WWLP; and (d) as a last 


resort, a reduction of the program day (TR 690-694). 


47 Appellant's contention (br. p. 45) that the record con- 
tains no evidence as to the fact or extent of the methods 
used by protestant to develop the advertising potential of 
its market, is without merit. Protestant's president testi- 
fied that recent monitoring of the other UHF station in 
Springfield after the advent of the Hartford VHF station had 
disclosed that it was becoming “increasingly difficult” to 
find advertisers who might be solicited to use the facili- 
ties of protestant's station (Tr. 293). The record also 
shows that several Springfield advertisers have advised 
protestants that they will make more use of the Hartford and 
New Haven VHF stations and curtail or eliminate their use of 
protestant’s facility (R. 358-371; 389-396; 397-409; 409-417; 
419-437) 


Py 
There was no dispute that protestant had an exce 
of local public service programming of genuine vy 
community and the Commission found that the publ 


suffer a significant loss through any curtailmen 


; 5/ 
service (29 F.C.C. 323-324) .~ 


Moreover, the record contains extensive t 
concerning the demise of five particular UHF sta 
the introduction of new or improved VHF signals 
service areas (TR. 380-417; 296-324, 353-379; 4] 
447, 465-503). Exhibits admitted in evidence fu 
that 51 UHF stations went off the air during the 
through 1957 in the face of competition from VHF 
the same or nearby communities and that 21 of th 
in communities which had no local VHF competitio 
received VHF signals from nearby cities (29 F.C. 
Prot. Exh. 44, 45; BR. 286-290; 291-302). 
Appellant challenges the foregoing reason 
for the Commission's conclusion that a grant wou 
the continuance of th 


dize, in whole or in part, 


service of protestant and other Connecticut Vall 


5/ Appellant's contention (br. pp. 47-48) that 
should have compared its programming with that o 
in determining whether the loss of protestant's 
be detrimental to the interest of the public in 
area, is without merit. The two services are no 


llent record 
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tion or loss of the several UHF services in the 

Valley. 
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the Commission 
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Stations to the detriment of the public on the ground that 
protestant did not establish the exact amount of its pros-— 
pective losses or show, with respect to the history of other 
UHF stations, that the VHF-UHF competitive situation was 
precisely the same as that in the instant case. The Commis- 


sion concluded that no such showing was necessary since the 


record led to an inescapable conclusion that an existing 


UHF station will suffer some losses in income following the 
introduction of a new or improved VHF signal into the market 
area of a UHF station, regardless of competitive circum— 
stances, and supported an inference that in the case of 


protestant the loss would be substantial (29 F.C.C. 321- 


6/ 


322). Pointing out that the “same is true of our exper- 


ience in general”, the Commission reiterated its statement 


z/ 


in a recent deintermixture proceeding: 


If there is one circumstance which has 
been established beyond doubt in the 
manifold experience of UHF operators 


everywhere that they compete with VHF, 


6/ Appellant, an ABC affiliate, charges (br. pp. 46-47),that 
the Commission erred in adopting the Examiner's finding that 
the increased overlap with appellant's service area might 
cause protestant to lose its ABC network programs, since it 
had already lost its ABC affiliation to a UHF competitor: in 
the Springfield-Holyoke area. We believe the error to be 
harmless. The Commission's finding as to the prejudicial 
effect upon UHF service is sufficiently supported by other 
circumstances of record and it makes scant difference to the 
public interest which of the two Springfield UHF stations 
stands to lose its ABC affiliation because of increased over- 
lap with appellant's service area. 


T/ Report and Order and Further Notice of Proposed Rule 
Making in Docket No. 11759, released March 25, 1960, 25 F.R. 
2670. 
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it is that, for a complex of familiar 
reasons related to receiver conversio 
advertising support, program availa- 
bilities and other related factors, U 
operations, however serviceable to th 
public, are subjected to competitive 
adversities which impose seemingly 

inescapable and substantial burdens 

upon the chances for financially succ 
ful operation of a UHF service in com 
tition with an available VHF service. 


This Court has similarly recognized that an aver 


VHF allocation or grant will jeopardize UHF serv 


borne out by the common experience of others" an 


one disputes the dire effects upon UHF operation 
peting VHF services in the present state of the 


(Greylock Broadcasting Co. v. United States, 97 


D.C. 414, 415, 231 F.2d 748, 749) 


The ultimate issue for Commission decisio 
as appellant suggests (br. p. 46) whether protes 


met some technical standard of proof, or had act 


lished that it had no chance for survival, but r 


whether a grant would serve the public interest 


of the circumstances shown by the 


8/ See also, Coastal Bend Television Co. v. 
97 U.S. App. D.C. 251, 234 F.2d 686; 
v. Federal Communications Commission, 


255 F. 2d 893: Winnebago Television Corp. 
103 U.S. App. D.C. 311, 258 F. 2d 163, 


Federal Communications Commission, 
F. 2d 170, certiorari denied 358 U.S. 930; 
Co. v. United States, 
certiorari granted on other grounds, 358 U.S. 51 
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record. The Commission's conclusion that the probability of 


a prejudicial effect on UHF service was too great to make a 


grant in the public interest, is reasonable and proper-- 


particularly in view of the circumstance that the Connecticut 
Valley is one of the few places where UHF operations have 
heretofore been successful and the judicially approved “long 
range goal of the Commission. . . to encourage UHF™ (WIRL 
Television Company v. United States, 102 U.S. App. D.C. 341, 
344, 253 F.2d 863, 866, certiorari granted on other grounds 
358 U.S. 51). "The law does not always insist upon proof 
that a thing is necessarily so. It is accustomed to rely 
upon probabilities." Wilton E. Hall and Greenville Tele- 
vision Co. v., Federal Communications Commission, 99 U.S. 
App. D.C. 86, 93, 237 F. 2d 567, 574. 

Appellant further contends (br. pp. 51-59) that the 
Commission erred in denying its request, made after the 
record was closed, that official notice be taken that pro- 
testant had filed applications for authority to acquire a 
one-third interest in a New Britain UHF station, to acquire 
a UHF station in Worchester, Massachusetts, and to construct 
and operate translator stations in Athol and Pittsfield, 
Massachusetts, More specifically, it points to protestant's 
assertion that the applications were filed in an effort to 
improve its competitive position and chances of survival in 
the event appellant's application were granted. It argues 


further that if protestant is financially qualified to 
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acquire additional broadcast interests, it must 


have the ability to compete effectively against 


operating from the proposed site. Appellant con 


these circumstances destroy the validity of the 
finding that a anant here would jeopardize prote 
existing service. Before the Commission, appell 
urged that these matters destroyed protestant's 
Standing and required dismissal of its protest ( 
The Commission concluded that such challe 
testant's standing was untimely and further, tha 
matters to which appellant pointed were, in any 
irrelevant to the instant proceeding. They obvi 
not affect protestant's standing, since the prop 
mitter move closer to Springfield would increase 
competition to protestant regardless of whether 
was driven out of business. And, as the Court r 
stated (Interstate Broadcasting Company, Inc. vy. 
Communications Commission, Case No. 15,406, deci 
November 17, 1960, sl. op.p.4, n. 1); 
The likelihood of financial injury i 
to make the protestant an aggrieved 
He is not required to demonstrate th 
injury actually, of necessity, will 
Nor do the matters asserted detract from 
of the Commission's determination on the merits 
would jeopardize, in whole or in part, the exist 
of protestant and other Connecticut Valley UHF s 
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presently making a profit in competition with appellant's 
existing operation and may now be financially qualified to 
acquire new broadcast interests, that increased competition 
from appellant's proposed operation would not cause protes-— 
tant to suffer losses and to deteriorate its service, as 


9/ 


found by the Commission. The injury to protestant from a 
grant of appellant's application is still present regardless 
of any compensating steps protestant seeks to take to enhance 
its chances for survival in the face of such injury. More- 
over, the mere fact that protestant has filed applications 
does not mean that the Commission would find it in the public 


interest to grant them. As appellant pointed out (R. 1130), 


the New Britain application has occasioned a Section 309(b) 


letter from the’ Commission because of the problem of overlap 


with protestant's Springfield station. Even if such appli- 
cations were to’ be granted, there is no reason to assume 

that this would’ cancel out the injury from appellant or enable 
protestant to maintain the quality of its existing service, 
particularly since the New Britain UHF operation would itself 


be prejudiced by appellant's proposed site. And, finally, 


— 
9/ For the same reason we believe appellant's charges (br. 
p. 57) of alleged misrepresentation to be without merit. 
From the statements reprinted in appellant's brief, there 
would appear to be no inconsistency between protestant's 
allegation that a grant would “perhaps” be a fatal blow even 
though it would not cause its immediate downfall, and appli- 
cations filed in an effort to avoid this consequence. More— 
over, the crux of the instant proceeding is protestant's 
showing and the Commission's finding that appellant's pro- 
posed transmitter move would cause a deterioration in the 
quality of protestant's service to the detriment of the 
public. 
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protestant’s applications and actions could in no way affect 


the Commission's finding that a grant to appellant would 


jeopardize, in whole or in part, the existing services of 


other Connecticut Valley UHF stations. 


In the light of the foregoing, we submit that the 


Commission properly determined that the applications filed 


by protestant were irrelevant to its decision in 


the instant 


proceeding. The finding as to the detrimental effect of the 


proposed move on UHF service has ample support in the record 


here and would not be invalidated by the matters 


appellant sought official notice. 


of which 
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B. The Commission's Finding that a Grant ‘iould 


Result in a Net Loss of Coverage to Some 
900.000 Persons, is Based on a Proper 


Computation from the Evidence of Record 

Appellant's challenge to the Commission's finding that a 
grant would cause a net loss of coverage to some 900,000 
persons, rests on the following circumstances: 

At the hearing, appellant's vice-president, Roger Clipp, 
testified that the proposed move would cause appéllant to lose 
coverage over approximately 874 square miles of land area basic- 
ally on Long Isijland, containing approximately 780,000 persons, 
and to gain a population in New England of approximately 
384,000 persons|, making a net loss of coverage to approximately 
400,000 persons (29 F.C.C. 333). The Examiner, while comment-— 


ing that the evidence of record with respect to the areas which 


would gain or lose service as a result of the proposed move was 
not entirely satisfactory from a technical point of view, never- 
theless found that there would be a net loss of coverage to 
400,000 persons, as Clipp had testified (29 F.C.C. 356). The 
Broadcast Bureau took exception to this finding on the ground 
that Clipp's testimony had no probative value, since he was a 
layman who had not been offered as an engineer qualified to 


testify with respect to area and population data and who had 


made no engineering studies to support his testimony (R. 783, 


760, 765). During oral argument on exceptions before the Com— 
mission, the Broadcast Bureau admitted (in response to question- 
ing by the Commissioners) that the record did contain exhibits 


showing the present and proposed Grade A and Grade B contours 
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of appellant and that the populations and areas in square miles 
to be gained or lost could be determined from this basic fact- 
ual information (Tr. 1670-1671). 
The Commission granted the Rroadcast Rureau's exception, 
finding that Clipp's unsupported statement was not only of no 


probative value but also, upon examination, erroneous (29 F.C.C. 


320,326). It stated (29 F.C.C. 320): 


As indicated at oral argument, the exhibits) of 

record herein contain sufficient information from 

which the requisite facts under this issue may be 
determined, That which can be ascertained is certain. 
Accordingly, we conclude from the amended findings 

that 561 square miles of area in New York and Connecti- 
cut would lose service while 2014 square miles of area 

in New York, Connecticut, Rhode Island, and|/Massachusetts 
would gain service, In spite of this gain, |as reflected 
in a necessary correction to the Examiner‘’s|/findings of 
fact, the move would result in a net loss of some 

903,000 persons. 


In its rulings on exceptions, the Commission further stated 
(29 F.C.C. 326): 


From the exhibits in evidence we have determined 

that the proposed move would result in a loss of 

coverage to 561 square miles in New York and Connecti- 

cut and a gain of 2,014 sq. miles in New York, Connecti- 
cut, Rhode Island, and Massachusetts with an accompanying 
net loss of some 903,000 persons and not the 400,000 figure 
appearing in paragraph 17 of the findings. |Paragraph 17 is 
accordingly amended to correctly reflect the true figures. 


Asserting that how “the Commission arrived at 903,000 
remains a mystery” since the figure nowhere appears in the 
record, appellant claims that the finding must fall for lack of 
evidentiary support (br. pp.32-34). However. given the present 
and proposed Grade B contours (here shown by protestant's 


and 42 (RB. 163, 282) 
exhibit 3/, the approximate number of persons who will gain 


me ON 
or lose service may be readily computed by transposing such 


contours on to United States Census Bureau Minor Civil Division 


maps’ showing the population for the areas involved. The method 


is standard wherever population counts are involved and is pre- 
(pursuant to Section 1.322) 

scribed by FCC Form 301/of the Commission's Rules (1 Pike & 
Fischer, R.R. Part II, 98:101, 98:116; See, e.g., WJR. The 
Goodwill Station Inc., 9 R.R. 227,236; WJR, Th odwi 
Inc., 16 R.R. 321,326, n.2.) The Standard Broadcast Technical 
Standards of the Commission provide that the 1950 or later Census 
Minor Civil Division maps are to be used and that where the 
contours cut a minor civil division, a uniform distribution of 
population within the division is to be assumed (1 R.R. Part 1, 
at 98:116). Indeed, appellant itself concedes (br. p. 35): 

It is true, of course, that by superimposing the 

available contour exhibits onto a minor civil divi- 

sion map, the gains and losses resulting from the 

proposed transmitter location could, with the appli- 

cation of a modicum of expertise, have been ascertained. 

Appellant argues that (br. 33, 36-37) instead of perform- 
ing this task itself, the Commission should have held that pro- 
testant failed to meet its burden of proof since it merely 
adduced the underlying evidence as to the contours. But, as 
previously noted, the Commission's ultimate concern is not with 
the technical issue of burden of proof but with the broader 
issue of whether a grant would serve the public interest. The 
question of what populations would gain or lose service was clear- 


ly material to a resolution of the latter issue and the evidence 


from which it could be determined was before the Commission. 


a’ 
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Accordingly, we believe that the Commission would have been 


derelict in its duty if it had not gone into the 


matter. More- 


over, the Commission customarily makes its own computation where 


there is any dispute as to the accuracy of the computatiohs made 


by the parties, and properly did so here in view 


of the challenge 


to Clipp’s testimony. Similar routine computations, made subse- 


quent to the hearing but on the basis of evidence in the record, 


have been allowed in other Commission proceedings. See, e.g., 


Williamsport Radi Br asti A 


1204, 1211, 1216. 


. 22 F.C.C. 


Appellant, assuming arguendo that it is proper for the 


Commission to compute the coverage loss from the 


evidence of 


record, further asserts that the Commission's determination was 


one-sided in that it (1) failed to weigh populati 


ons gained 


against populations lost and (2) did not consider the other 


services available to the population which would 


lose service. 


The first assertion ignores the Commission’s express statements 


that the 903,000 figure constitutes "net loss” (29 F.C.C.320, 


326). Appellant's suggestion that it had no opportunity to 


challenge the Commission’s computation, is without merit, Alth- 


ough appellant could easily have made its own computation of 


population losses and gains on the minor civil di 


and have challenged the Commission's computation 


vision maps 


by way of a 


petition for reconsideration, it did not seek reconsideration 


of the Commission’s decision and does not now cla 


computation made by it shows the Commission to be 


im that any 


in error. 
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Appellant's second assertion that the Commission should 
have made findings as to the other services available to the 
population losing coverage, likewise lacks merit. The circum- 
stance that the populations losing appellant's service have a 
multiplicity of services may reduce the significance of their 
loss, but it does not convert the loss into a benefit to the 
Long Island public and, accordingly, cannot serve to outweigh 
the fact that ithe Massachusetts population gaining appellant's 
service would do so to their detriment in view of the risk to 
their other available UHF services. Two losses do not, on bal- 
ance, amount to a gain in the public interest. 

In sum, we believe that appellant's quarrel with the 
903,000 finding does not present a matter of substance. Whether 
the population loss is 400,000, as estimated by Clipp, or 
900,000 as computed by the Commission, the proposed transmitter 
move would result in a substantial loss of coverage and conse- 
quently, a less efficient use of the frequency. Considering the 
further findings that the grant would down-grade service to New 
Haven and environs, would jeopardize the Commendatory public 
service programming of protestant and the existing services of 
other Connecticut Valley UHF stations to the detriment of the 
public, would be inconsistent with television channel assignment 


principles, and would be contrary to Section 307 (b) of the 


Communications Act, the Commission's over-all public interest 


determination has a more than adequate basis and is, we submit, 


valid and proper. 
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CONCLUSION 


For the foregoing reasons, it is respectful 
that Case No. 15,971 should be affirmed and Case 
should be dismissed. In any event, the relief r 
appellant, that the Court direct the Commission 
the protest and grant appellant’s application, i 
and should be denied. 
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APPENDIX 
The pertinent rules and regulations of the Federal 
Communications Commission (47 C.F.R.) are as follows; 


Section| 1.322 (a) Applications for new facili- 
ties or modification of existing facilities 
shall be made on the following forms: 


FCC! Form 301 “Application for Authority to 
Construct a New Broadcast Station or Makes 
Changes in an Existing Broadcast Station." 


ese © &© 2 8 & & & 
Form 301 (25 F.R. 2533): Application for 
Authority to Construct a New Broadcast 
Station or Make Changes in an Existing 
Broadcast Station. 


ee ee eee eee 
Section V-A * * * 


13. Attach as Exhibit No. tables of the 
| areas and populations within the con- 
tours included in Paragraph 12 (a) 
above, as well as within the normally 
protected and interference-free con- 
tours of each station or proposed 
operation to which interference would 
be caused according to the Commission's 
Rules. 


See the Standard Broadcast Tech- 
nical Standards. All towns and 
cities having populations in 
excess of those given in Section 
3.182 (g) are not to be included 
in the tabulation of populations 
within the service contours. 

The 1950 or later Census Minor 
Civil Division maps are to be 
used in making population counts, 
subtracting any towns or cities 
not receiving adequate service, 
and where contours cut a minor 
division assuming a uniform dis- 
tribution of population within 
the division, to determine the 
population included in the con- 
tours unless a more accurate 
count is made.) 
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The questions presented herein are correctly 
stated by the appellant. 
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SUMMARY OF ARGUMENT 


ARGUMENT: 
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The Commission Did Only What The Law Requires, 
It Weighed The Consequences To The Public 
Interest Of The Appellant's Proposal And Found 
Five Elements Of Disservice To The Public 
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Application . 


That The Appellant's Proposal Was Found To Be 
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Of The Commission's Rules Did Not Bar The 
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Public Interest Factors Involved, This View 
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In All Cases Involving Evaluation Of Television 
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The Commission Was Reasonable In Finding That 
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The Commission Committed No Prejudicial Error 
In Arriving At A Finding Of Fact By Making A 
Computation On The Basis Of Facts In The Record 
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Right To Show The Contrary 


The Commission Was Entitled To Conclude, On The 
Basis Of The Record And Its Own Experience, That 
Appellant's Proposal Would Cause Intervenor To 
Lose Income, Thus Causing The Springfield Area To 
Lose Valuable Programming, And The Commission 
Was Not Required To Compare That Loss Against 
The Gain Of The Appellant's Programming By 
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TRIANGLE PUBLICATIONS, INC., 
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FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


The facts set forth here are limited to those which must be pre- 
sented in order to correct the major inaccuracies and omissions in the 
appellant's statement of the case. 


The appellant had a variety of expressed purposes in filing the 
subject application other than the purpose set forth in its statement of 
the case (App. Br. 3) and the Commission made findings and conclusions 
on each of those purposes as follows: 
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(1) The appellant's first expressed purpose in proposing the 
subject change in transmitter site was to improve the service of its 
station to New Haven and its environs. The Commission found that, 
at all points within the city of New Haven, and within its "environs" 
as defined by the appellant itself, the service of the appellant would 
be diminished rather than improved. R. 1145. 


(2) Two further expressed purposes of the appellant were (a) to 
increase the coverage of its station over land areas and to decrease 
coverage over water areas, and (b) to reduce the overlap of the signal 
of its station with the signals of the stations in New York City. R. 1145. 
The Commission found that these purposes would be served, but that 
they were of no advantage to the public interest when considered relative 


to the substantial disservice to the public interest involved in the follow- 


ing findings: 
(A) While the appellant's proposal would result in 
a gain of land area over water area, it would also produce 
the result that the population served by the station would 
be reduced by a net of 903,000 persons. R. 1148. 


(B) The appellant would be diminishing the quality 
of its service to New Haven and its environs, the area 
it was licensed to serve. R. 1145. 


(C) The appellant's proposal would be inconsistent 
with the Commission's published principles of television 
channel allocations, would upset the delicate balance in 
allocations which the Commission has achieved in the 
area here involved, and would result in a less "fair, ef- 
ficient, and equitable" distribution of services in contra- 
vention of the statutory mandate contained in Section 307(b) 
of the Communications Act of 1934, as amended, 74 Stat. 
889, U.S.C., Title 47, §307(b). R. 1149. 
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(D) The appellant's proposal would impair the 
ability of all the UHF stations in the Connecticut River 
Valley to compete effectively and would jeopardize, in 
whole or in part, the continuation of their present serv- 
ices. R. 1149. 


(E) The appellant's proposal would result in losses 
of valuable and commendatory services from the inter- 
venor's station at Springfield, Massachusetts, to the 
public of the Springfield area. R. 1152. 


(3) Another expressed purpose of the appellant was to gain an 
improvement of its own competitive position. The Commission held 
that while this purpose would be achieved it had not been related to 
any prospective benefit or threatened injury to the public interest and 
is therefore a private objective having little weight in a determination 
of the public interest. R. 1146. 


(4) Finally, the appellant asserted that its proposal would result 
in a reduction of hazards to air navigation, but the Commission found 
this assertion to be supported by mere speculation alone and, therefore, 
entitled to no weight in the proceeding. R. 1146. 


STATUTES AND REPORT INVOLVED 
Statutes: 


A. Communications Act of 1934, as amended 


Sec. 307(b) Quoted and cited at appellant's 
brief, p. 13. 


Sec. 309(a) Quoted and cited at appellant's 
brief, p. 13. 


B. Administrative Procedure Act, Section 7(d), 60 Stat. 
241, U.S.C., Title 5, Section 1006(d). 


"| , . Where any agency decision rests on 
official notice of a material fact not appear- 
ing in the evidence in the record, any party 
shall on timely request be afforded an op- 
portunity to show the contrary." 


Report: 


C. Federal Communications Commission 


In the Matters of Amendment of Section 3.606 of the 
Commission's Rules and Regulations, etc., Sixth 
Report and Order, 1 RR 91:601, 620 


"Priority No. 1: To provide at least one 
television service to all parts of the - 
United States. 


Priority No. 2: To provide each com- 
munity with at least one television broad- 
cast station. 


Priority No. 3: To provide a choice of at 
least two television services to all parts 
of the United States. 


Priority No. 4: To provide each com- 
munity with at least two television broad- 
cast stations. 


Priority No. 5: Any channels which remain 
unassigned under the foregoing priorities 
will be assigned to the various communities 
depending on the size of the population of 
each community, the geographical location 
of such community, and the number of tele- 
vision services available to such community 
from television stations located in other 
communities." 


SUMMARY OF ARGUMENT 


I. In its consideration of the consequences of the appellant's pro- 
posal for a change in the site of its television station, the Commission 
did only what the law requires of it. The Commission simply considered 
and weighed the factors bearing significantly upon the public interest as 
follows: 


(a) The proposal would result in a net loss in population 
served on the order of 903,000 persons. 


(b) The proposal would result in a diminution in the 
quality of the appellant's signal to New Haven and its en- 


virons, the area it is licensed to serve. 
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(c) The proposal would impair the ability of all the 
UHF stations in the Connecticut River Valley to compete 
effectively and would jeopardize the continuation of their 
existing services. 


(d) The proposal would cause a curtailment of exem- 
plary and valuable program services now provided by/|the 
intervenor's station at Springfield and this would be felt 
as a significant loss to the public of the Springfield area. 


(e) The proposal would be inconsistent with the 
Commission's television channel assignment principles 
and would contravene the statutory mandate for a "fair, 
efficient, and equitable" distribution of services. 


II. The Court must reject the appellant's contention that the 
Commission was obliged'to grant its application forthwith after finding 
that the proposal met the mandatory requirements of the Commission's 
rules, for a finding of compliance with these technical requirements 
may not operate to bar the Commission from consideration of a site 
proposal in terms of all other factors bearing upon the public interest. 


Ill. It was reasonable for the Commission to find that|/the special 


characteristics of the area in question give greater importance to strict 
adherence to its channel assignment principles, and that the| appellant's 
proposal to remove its transmitting facilities to a point farther from 
the city it was licensed to serve and closer to other cities having 
channel assignments would be inconsistent with the Commission's 
assignment principles. 


IV. The Court must reject the appellant's contention that the 
Commission erred in making the finding that appellant's proposal would 
result in a net loss of some 903,000 persons served. The appellant com- 
plains that the Commission arrived at the finding by making/a computa- 
tion out of the presence of the parties. The record shows that all the 
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Fe 
facts used to make the computation were in the record, that the method 
of making the computation is uncomplicated and was known to all the 
parties, and that the appellant was in no way prejudiced. Moreover, the 
appellant has failed to avail itself of the opportunity, afforded by statute, 
to show that the controverted finding is contrary to fact. 


V. The Commission was entitled to conclude, on the basis of the 
evidence of record and its own experience in these matters, that the 


intervenor would be caused to suffer losses in income as a consequence 


of the appellant's proposed move. The Commission was not obliged to 
make a comparison of the need for the programming which the appellant's 
New Haven station would provide to those areas distant from New Haven 
which are not now receiving its signal with the need for the programming 
which the public of the Springfield area would be caused to lose from the 
intervenor's Springfield station as a consequence of the losses in income 
the intervenor would suffer. 


VI. The Commission properly denied the appellant's requests for 
official notice on the ground that the matters of which official notice was 


requested are irrelevant to the Commission's determinations in this case. 


ARGUMENT 
I 


The Commission Did Only What the Law Requires. It Weighed 
The Consequences to the Public Interest of the Appellant's 
Proposal and Found Five Elements of Disservice to the Public 


Interest Requiring a Denial of the Appellant's Application. 


The Commission is obliged to grant an application for a broadcast- 
ing authorization only if it "shall find that public interest, convenience, 


and necessity would be served by the granting thereof." The Commis- 


sion's function, therefore, is to consider each application in the light of 
the factors bearing upon the public interest, giving such weight to each 
factor as is warranted in the circumstances. This is the first and the 
ultimate duty of the Commission and, notwithstanding arguments of the 
appellant to the contrary, the Commission did no more than to perform 
that duty in this case. It gave careful and detailed consideration to each 
of the significant public interest factors which were made apparent on 
the record, weighed each factor judiciously, then reached its conclusion. 
Following are the factors which governed the Commission's decision: 


1. The Commission found that, should the appellant 
be authorized to change the location of the transmitting 
facilities of its station as proposed, the total population 
receiving service from the station would be reduced by 
a net of some 903,000 persons. R. 1148. 


2. The Commission found that by moving its trans- 
mitting facilities to a point some 11 miles farther from 
the city of New Haven, the appellant would be reducing 
the intensity of its signal throughout New Haven and its 
environs and would, thereby, be diminishing the quality 


7 Communications Act of 1934, as amended, Sec. 309(a), 74 Stat.| 889, U.S.C., 
Title 47, §309(a). See App. Br. 13. 
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of its service to the community it was licensed to serve. 
R. 1145. | That this is an adverse factor warranting denial 
of a proposed transmitter move unless offset by other 


public interest factors was established by this Court in 
Hall v. F.C.C., 99 U.S. App. D.C. 86, 237 F.2d 567 (1956). 


3. It was established that the move proposed by the 
appellant |would place the transmitting facilities of its sta- 
tion at a point variously 10, 11, and 12.5 miles closer to 
the sites of UHF television stations operating in the princi- 
pal cities in the Connecticut River Valley. Specifically, it 
was shown that appellant would for the first time be plac- 
ing a signal of city grade intensity into Hartford and New 
Britain, both in Connecticut, and a signal of Grade A value 
into Springfield, Chicopee, and the southern half of Holyoke, 
all in Massachusetts. R. 1150, 1151. On the basis of the 
evidence of record, which the Commission found to be con- 
sistent with its experience in general, the Commission found 
that operation of appellant's station from the proposed new 
location would impair the ability of ail the UHF stations in 
the Connecticut River Valley to compete effectively and 
would jeopardize, in whole or in part, the continuation of 
their existing services. R. 1145. 


4. On the basis of other evidence of record the Com- 
mission found that the intervenor, with its television station 
at Springfield, Massachusetts, renders a notable service to 
its community through exemplary public service program- 
ming, that these services are of genuine value to the com- 
munity and any curtailment of them would be felt as a sig- 
nificant loss, that the intervenor would suffer substantial 
losses in income should appellant be permitted to move 
its station as proposed, that the intervenor would then be 
compelled to curtail or eliminate some of its exemplary 
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programs, and that, in consequence, the public of the 
Springfield area would be caused to suffer losses of 
valuable services. R. 1152. 


5. In order to guide itself in the allocation of the' 


limited number of available:television channels among 
all the communities in the natidn, the Commission early 


adopted a number of assignment principles, expressed 
in terms of priorities, as follows: 
"Priority No. 1: To provide at least one television 
service to all parts of the United States. 


Priority No. 2: To provide each community with 
at least one television broadcast station. 


Priority No. 3: To provide a choice of at least 
two television services to all parts of the United 
States. 


Priority No. 4: To provide each community with 
at least two television broadcast stations. 


Priority No. 5: Any channels which remain un- 
assigned under the foregoing priorities will be 
assigned to the various communities depending 
on the size of the population of each community, 
the geographical location of such community, and 
the number of television services available to 
such community from television stations located 
in other communities."'2 


By its decision herein the Commission pointed out that 
these assignment principles take on increased importance 
when the area in question has the population density char- 
acteristics of the area involved here. The Commission 
then found that should appellant be permitted to draw away 
from the city it is licensed to serve and closer to other 
nearby cities having their own channel assignments the 
result would be inconsistent with the Commission's assign- 
ment principles and would, indeed, upset the balance i, 
allocations which had been achieved in this area. R. 1149. 


2 In the Matters of Amendment of Section 3.606 of the Commission's Rules and 
Regulations, etc., Sixth Report and Order, 1 RR 91:601. 
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6. In light of the foregoing considerations, the Com- 
mission also found that the appellant's proposed move would 
be in contravention of the statutory mandate for a "fair, 
efficient, and equitable" distribution of services.3 R. 1149. 


7. The Commission also considered and weighed two 
factors urged by the appellant, viz., that the proposed move 
would increase coverage over land areas by: reducing cover- 
age over water, and that it would reduce the overlap of its 
signal with the signals of stations in New York City. R. 1145. 
The Commission then concluded that any advantage to the 
public interest inherent in these factors is more than offset 
by the adverse considerations heretofore mentioned, The 
Commission observed, particularly, that increased coverage 
of land areas is of no consequence when it also appears that 
there would be a net decrease in persons served. R. 1153. 


8. Finally, the Commission entertained the appellant's 
point that, by the proposed move, it was seeking to advance 
its own competitive position. When the Commission was 
unable to find that this objective had been related to any 
benefit to the public interest, the Commission held it to 
be a private matter warranting little weight in a deter- 
mination of the public interest. R. 1146. 


By the highest standard of judicious deliberation to which this Court 
might hold the Commission, the foregoing reflects that the Commission 
acted judiciously in this case. Its duty was to consider only those factors 
bearing materially on the public interest, and this limitation it respected. 
Its burden was to give such weight to each public interest factor as was 
warranted in the circumstances, and this burden the Commission carried 
with perception. Its conclusion was that the public interest required a 


denial of appellant's application, and the Court will find no basis for inter- 


fering with that determination. 


3 Communications Act of 1934, as amended, Section 307(b), 74 Stat. 889, U.S.C., 
Title 47, $07(b). See App. Br. 13. ‘ 
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That the Appellant's Proposal Was Found to be in Compliance 
With the Mandatory Requirements of the Commission's Rules 
Did not Bar the Commission from Consideration of All the 
Public Interest Factors Involved, this View Having Been 
Held and Followed by the Commission in All Cases Involving 


Evaluation of Television Site Proposals 


By the tenor as well as the text of its first argument (App. Br. 17, 
22) the appellant urges the view that the Commission was bound to approve 
the proposed change in site without further ado upon finding|that the pro- 
posal met the mandatory requirements of its rules regarding minimum 
signal intensity and minimum mileage separations. It is a complete 
answer to this argument simply to say that a finding of compliance with 
the minimum technical requirements of its rules in no way serves to bar 
the Commission from consideration of other factors bearing upon the 
public interest. This much the Commission has itself made abundantly 
clear in the very decisions upon which appellant relies (App; Br. 23). 
In Versluis Radio and Television, Inc., 9 RR 1123 (1954), after finding 
that a proposal for the use of a specified transmitter site was in com- 
pliance with all its rules, the Commission said: 

"The foregoing is not to be construed to mean that regardless 
of all circumstances the Commission will approve all and 


sundry antenna site proposals provided only that they comply 
with the mandatory requirements of the Rules", Id. at] 1145. 


The Commission then proceeded to consider a variety of public interest 
factors associated with thé’specified site location, viz., whether the use 


of other suggested sites would provide a first or second television serv- 
ice to persons not then receiving such service, whether the point of pro- 
gram origination would be affected, and whether programs might be 
oriented towards places other than the principal city to be served. Id. 
at 1145b-1145d. 
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The remaining three cases cited by the appellant for this point 
were Gulf Television Co., 12 RR 447 (1956),4 WIR, The Goodwill Station, 
Inc., 13 RR 763 (1958),° and Telrad, Inc., 16 RR 231 (1958). Each case 
involved consideration of a proposal for the use of a specified site, and 
in each case the|site proposal was found to meet the mandatory require- 
ments of the Commission's rules. Nevertheless, in Gulf the Commission 
went on to consider such other public interest factors as adherence to 
the Commission's allocation principles, the rendition of program service 
to the principal city, and the areas and populations to be served. 12 RR 
at 470r-471. In WJR the Commission evaluated the consequences to the 
public interest of prospective economic injury to other stations, and the 
offsetting gains in service involved, as well as the matter of its allocation 
principles. 13 RR at 796, 799-800. When the Commission reheard the 
WIR case, following a remand by this Court, it also compared a proposed 
new site with the site first proposed in terms of the areas and populations 
to be served. 16 RR 321, 352 (1958). In Telrad the Commission examined 
the applicant's intentions regarding service to the principal city, following 
consideration of the areas and populations to gain or lose service. 16 RR 
at 234c, 234d. 


Two additional Commission decisions warrant attention here. In 
M & M Broadcasting Co., 17 RR 1255 (1959),° the Commission undertook 
a particularly careful and detailed consideration of the areas and popula- 
tions to gain or lose service, then held that a proposed change in site 
may be approved when the gains strongly outweigh the losses. Id. at 
1260-2. In WCHS-TV, Inc., 14 RR 255 (1956),” the Commission approved 
a change in site to a point farther from the principal city when it found 
the unusual circumstance that a decrease in signal intensity in the 


* Affirmed sub nom. Houston Consolidated Television Company v. F.C.C.,99 
U.S. App. D.C. 378, 240 F.2d 409 (1956). 


> affirmed sub nom. Lake Huron Broadcasting Corp. v. F.C.C., 106 U.S. App. 
D.C. 286, 272 F.2d 515 (1959). 
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An Initial Decision adopted by the Commission. See 17 RR 1262a. 
An Initial Decision adopted by the Commission. See 14 RR 263. 
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community would be advantageous in that it would relieve a condition of 
overloading of some receiving antennas. The proposal also provided for 
a gain in areas and populations served. Id. at 261-2. 


The foregoing establishes that, as in the instant case, the Commis- 
sion has consistently evaluated television site proposals in terms of 
various pertinent public interest factors beyond the technical require- 
ments of its rules, and the Court will find nothing except that the Com- 


mission was thus performing the duty imposed upon it by law. 


Il 


The Commission Was Reasonable in Finding that the Charac- 
teristics of the Area Involved Give Greater Importance to Strict 
Adherence to its Assignment Principles, and that Appellant's 


Proposal Would be Inconsistent with Those Principles. 


By the final portion of its first argument, as by its eee of 


the Com- 
mission departed from its customary criteria and disapproved the sub- 


the case, the appellant seeks to lead the Court to believe thal 


ject site proposal exclusively on a finding that the area in question has 
special characteristics. App. Br. 7, 17, 29. This is simply jnot the fact. 
As the intervenor has already shown (supra, p. 4), the Commission's 
decision herein was grounded upon a number of factors each| involving 


a material effect upon the public interest. 


It is true, of course, that the Commission did find the area here 
in question to have a special characteristic, namely, that its|)major popu- 
lation centers are so close together that a television station assigned to 
one city is able to furnish service to a number of other cities as well. 
R. 1149. The Commission then went forward to hold, appropriately, that 
its assignment principles "take on increased importance" in light of this 
condition, and that to advance those principles it becomes most important 
that each station give "first and primary attention to the rendition of serv- 
ice to the community to which it is assigned." R. 1149. Turning to consider 
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that the appellant proposed to move its transmitting facilities to a point 
farther removed from its principal city and more closely situated to 
other major cities in the area, the Commission was led to the wholly 
rational conclusion that this proposal was inconsistent with its assign- 
ment principles and would, indeed, upset the "delicate balance" in the 
distribution of services which the Commission has so far achieved in 
this area by adherence to its assignment principles. R. 1149. 


The appellant makes too much of the fact that the Commission used 
the word "unique" to characterize the area involved, surely more than 
the Commission intended to make of it. It was not at all necessary for 
the Commission to be able to find’that the area in question possessed 
any exclusive characteristic in order to sustain its decision. That the 
area does have the density characteristics which the Commission de- 
scribed is not disputed. It was entirely reasonable for the Commission 
to conclude that these characteristics require strict adherence to its 
established assignment principles. Notwithstanding the appellant's 
exaggerated protestations, the Commission did no more than this. Neither 
does the appellant succeed in its strained effort to enlarge the Commis- 
sion's determination into an unlawful amendment of the Commission's 


rules (App. Br. 17, 29-32). The appellant's fulsome argument on this 


allegation is, therefore, undeserving of further consideration. 


It must also be observed that the appellant would have the Court 
believe that the Commission did not find the proposal inconsistent with 
its assignment principles (App. Br. 32). That the Commission did so 
find will be seen in the plain words of its opinion: 


". . . we conclude that a grant of the application herein 
would be inconsistent with and would not serve to ad- 


vance our principles of assignment."' R. 1149. 


", . . the proposed moved would be inconsistent with 
our principles of television channel assignments. . ." 
R. 1153. 
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IV 


The Commission Committed No Prejudicial Error in Arriving 
At a Finding of Fact by Making a Computation on the Basis 
Of Facts in the Record and by a Method Known to all Parties, 
And the Appellant has Failed to Exercise its Statutory Right 


TOISBOW ONC ORIN 
The appellant opens its second argument (App. Br. 32-5) with an 
attack upon the Commission's finding that the proposed move would result 
in a net loss of service to some 903,000 persons. R. 1148, /1156. It is 
contended, first, that the Commission erred in that it went outside the 
record to make the computations necessary to arrive at its/finding. It 
is not difficult to demonstrate the weakness of this contention. 


The method by which populations are counted for the purposes of 
predictions of television service is established and well known in this 
field. When the contour of a proposed service area has been calculated 
and drawn, the contour is then superimposed upon a map of|minor civil 
divisions and, by reference to published U.S. Census data, the populations 
of the divisions falling within the contour are totalled. When a contour 
bisects a given minor civil division, the population is proportioned in 
accordance with the proportions of the land area of the division falling 
on either side of the contour and the count is made accordingly. It is 
assumed that the population is evenly distributed with the division. 


It is not disputed that the pertinent contour of the appellant's 
service area from the proposéd location had been determined and was 
properly in the record. R. 163, 282. Further, that the appellant itself 
is familiar with the method used to count populations is expressly ad- 
mitted, App. Br. 34. Finally, the appellant also acknowledges that the 


method used involves only a "modicum of expertise". Ibid. 


The foregoing makes it clear that the controverted population loss 
figure was computed by the Commission by the use of facts fully spread 
upon the record, that the method of making the computation jwas known to 
all the parties, and that application of this method requires ja degree of 
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expertise wholly within the capacities of the Commission and of the 
parties themselves. There is no reversible error in this conduct, for 

no provision of|law requires the Commission to do more. The familiar 
standard to be applied is whether on the record as a whole there was sub- 
stantial evidence to support the Commission's finding. Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 491 (1951). That this standard was met 
here is beyond dispute. 


Whatever view one takes of the fact that the Commission arrived at 
the controverted finding by making computations out of the presence of 
the parties, this affords no basis for reversal or remand. The Court 
may here rely upon the outstanding decision in Market Street Railway 
Co. v. Railroad Commission of California, et al., 324 U.S. 548 (1945). 
That case involved review of an order of the California Railroad Com- 
mission fixing a fare for passengers ona streetcar and bus system in 
San Francisco. It was contended, among other things, that the order 
was invalid for the reason that the Commission had based its determina- 
tion partly on certain matters outside the record but contained within the 
files of the Commission. The particular facts considered were the dol- 
lar amounts of operating revenue of the appellant company during a given 
eight-month period. The Court there said: 

"No contention is made here that the information was errone- 

ous or was misunderstood by the Commission, and no conten- 

tion is made that the Company could have disproved it. . . 

It does not appear that the Company was in any way prejudiced 

thereby, and it makes no showing that, if a rehearing were 


held . . . it would gain much by cross examination, rebuttal, 
or impeachment. . ." Id. at 561-2. 


After acknowledging the fundamental requirements of due process, the 


Court went on to say: 


“But due process deals with matters of substance and is not 
to be trivialized by formal objections that have no substan- 
tial bearing on the ultimate rights of parties." 
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Similarly here, where the Commission resorted to an arithmetical 
computation made outside the record, it is not contended that the computa- 
tion was erroneous or that it can be disproven, nor is it shown either that 
the appellant was prejudiced by the making of the computation outside its 
presence or that it could gain anything by a rehearing. 


It may also be noted that, acting on the authority of the Market case, 
the United States Court of Appeals for the Fourth Circuit upheld the Federal 
Power Commission against a contention that the agency had erred by apply- 
ing a "recognized means" of arriving at a rate of return for a power com- 
pany, thereby reaching its conclusion on the basis of matters not supported 


by testimony. South Carolina Generating Company v. FPC, et al., 249 F.2d 


755, 764-5 (1957). Also see Spiegel v. Public Utilities Commission of the 
istrict of Columbia, 96 U.S. App. D.C. 307, 309-10, 226 F.2d 29, 31-2 


D - 
(1955). 

The appellant next complains that the population loss figure used 
by the Commission reflects only the gross population to lose service and 
fails to account for some 384,000 people who would gain service. App. 
Br. 18, 35. This complaint is false. At three separate pojnts in its deci- 
sion the Commission stated plainly that the figure of 903,000 persons 
represented a net loss (R. 1148, 1153, 1156) and the appellant has offered 
nothing to show that these statements were erroneous. 


The appellant further complains that the Commission erred in fail- 


ing to ascertain and to consider what number of other television services 
are available to the population which will lose service under the proposal. 
App. Br. 18, 35-6. It is strange, indeed, to find that after complaining so 
bitterly of the Commission's conduct in making an arithmetical computa- 
tion outside the record, this appellant should now urge that the Commis- 
sion erred in not reaching outside the record for the facts the appellant 
now wishes to have considered. Nevertheless, the better answer to the 
appellant's argument is that it has not shown that it has been prejudiced 
by the Commission's failure to find the number of other services avail- 
able in the areas which would lose appellant's signal, for it has not shown 
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or alleged that this factor would not be offset in whole or in part by a 


finding as to the number of other television services already available 
to the persons who would gain the appellant's signal. 


It may also be argued that, by making a finding of a fact which is 
not itself upon the record, but which was arrived at by a computation on 
the basis of facts which are in the record, the Commission was acting 
within its power to take official notice. Given this view, it must then 
be observed that the appellant was by statute entitled to make a request 
for an opportunity to show that the controverted finding is contrary to 
fact. The statute involved is the following pertinent portion of Section 
7 (d) of the Administrative Procedure Act, 60 Stat. 241, U.S.C., Title 5, 

1006 (d): 
". . . Where any agency decision rests on official notice 

of a material fact not appearing in the evidence in the 

record, any party shall on timely request be afforded an 

opportunity to show the contrary." 

At no time since the issuance of the Commission's decision herein has 
the appellant made any request for an opportunity to show that the con- 
troverted finding is contrary to fact. Having thus failed to avail itself 
of the opportunity afforded by the law, the appellant may not now be 
heard to complain that the Commission erred in making or relying 
upon the fact found. 
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V 


The Commission Was Entitled to Conclude, on the Basis of the 
Record and its Own Experience, that Appellant's Proposal Would 
Cause Intervenor to Lose Income, Thus Causing the Springfield 
Area to Lose Valuable Programming, and the Commission Was 
Not Required to Compare that Loss Against the Gain of the| 
Appellant's Programming by Persons Who Would Receive Its 


Signal for the First Time 

The appellant's third argument may be divided into three principal 
points and may be dealt’ with accordingly. Its first point is| simply that 
the intervenor is not entitled to protection from competition and that 
economic injury to the intervenor cannot by itself serve to|bar a grant 
of the authorization requested by the appellant. App. Br. 40-2. The ap- 
pellant took considerable pains to make and to establish this point, but 
the difficulty is that it has sought to make a controversy where there is 
none. In plain and unequivocal language the Commission stated in its 
decision that it is not Commission policy to protect a licensee against 
competition or to preclude any authorization solely because of a threat 
to the competitive position of another licensee (R. 1152) and the Commis- 
sion made it quite clear that its decision herein was not grounded upon 
any such policy. 


The second point of the appellant's argument is that the Commis- 


sion's finding that the intervenor would be caused to suffer losses in 
income as a consequence of the proposed move was speculative, was not 
adequately supported by the record, and was based in part upon an erron- 
eous comparison with other instances not truly comparable. App. Br. 18- 
19, 43-6, 49-50. The intervenor believes it is sufficient to point out that, 
in making the controverted finding, the Commission had the benefit of 
and relied upon (a) the undisputed evidence of the competitive circum- 
stances in the area, (b) the testimony of four qualified expert witnesses, 
(c) "extensive" testimony on the effect on five particular UHF stations 

of the introduction of new or improved VHF signals into their service 
areas, and (d) not the least of all these, the Commission's own long and 
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comprehensive experience in these very matters. R-1150-1. That the 
Commission was entitled to make its finding on the basis of all this is 
sustained by reason and by precedent. We may turn again to the deci- 
sion in Market Street Railway Co. v. Railroad Commission of California, 
et al., 324 U.S. 548 (1945). To restate it for convenience here, that case 
involved judicial review of a determination of the California Railroad 
Commission setting fares for a transit system in San Francisco. The 
major challenge to the order complained of was the contention that the 
Commission erred in that its decision was based on speculation and 
conjecture to the extent that it made findings predicting the effect which 
a rate reduction would have in stimulating traffic. The appellant there 
urged that such predictive findings may be made only on expert testi- 
mony, subject to|cross examination, explanation and rebuttal, and may 
not be based on the Commission's own expert knowledge. The Court 
held, first, that the Commission's finding was based upon substantial 
evidence of record for there had been introduced (a) other decisions 

in which the Commission had permitted advances in rates, (b) traffic 
records before and after each of those advances, and (c) the experience 


of another municipal transit line. The Court then went forward to hold 


that the Commission was not required to obtain expert testimony and, 
more significantly, that it was no denial of due process 
" . . . for a Commission so experienced as the record 

shows this Commission to have been. . . to draw in- 

ferences as to the probable effect on traffic of a given 

rate decrease on such a record as we have here." 

Id. at p. 560. 

The third point of the appellant's third argument is that while the 
Commission considered the programming of the intervenor's station it 
capriciously failed to consider the programming of the appellant's sta- 
tion. Stated otherwise, the complaint is that the Commission considered 
the potential loss to the public should some of the intervenor's program- 
ming be withdrawn, but failed to consider the gain that would be enjoyed 
by the public which would, for the first time, be receiving the appellant's 
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programming. The appellant would here have the Commission comparing 
apples and oranges. The Commission was not obliged to compare the loss 
of services from a Springfield station to the population of Springfield and 
its immediate environs against a gain of service from a New Haven sta- 
tion to persons far removed from New Haven, especially when it was 

shown that this gain would be grossly offset by a loss of the New Haven 
signal in other areas and by a diminution of the quality of the New Haven 
signal in New Haven itself. It is also apparent that the anticipated losses 
at Springfield would amount to a reduction in the extent to which the Spring- 
field station could continue serving as an outlet for local expression. 


VI 


The Commission Properly Denied the Appellant's Requests 
For Official Notice as Irrelevant 


By its fourth numbered argument the appellant complains of the 
Commission's refusal to take official notice of specified applications 
filed by the intervenor subsequent to the closing of the record in the 
instant case, the appellant urging that those applications contain material 
representations by the intervenor regarding its own financial position and 
the characteristics of the area involved. The Commission properly held 
these matters to be irrelevant to its determinations in this case. No 
representation by the intervenor regarding its present financial position 
can have any relevance to the Commission's finding that it would suffer 
some loss in income should appellant be permitted to move as proposed, 
and no representation by the intervenor as to the character |of the area 
in question can be relevant to the Commission's findings of fact on that 
subject. It is, after all, the facts as they are proven and found, not the 
claims or representations of a party, that must guide judicial and quasi- 
judicial determinations. 


The appellant's fifth numbered argument is extraordinary in that 


it is not an argument at all, but a plea for relief, and it is even more 
extraordinary in that the form of relief requested is beyond the power 
of the Court to grant. 
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CONCLUSION 


For the foregoing reasons, the decisions and orders of the Federal 


Communications Commission herein appealed from should be affirmed. 


Respectfully submitted, 


SEYMOUR M. CHASE 


Wyatt Building 
Washington 5, D. C. 


Attorney for Intervenor 


January 10, 1961 
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I. THE COMMISSION'S “FINDING” OF A NET POPULATION LOSS 
OF 903,000 PERSONS IN CONSEQUENCE OF TRIANGLE’S 
PROPOSED MOVE ADMITTEDLY DISREGARDS THE NATURE 
OF THAT LOSS, VIZ., PERSONS ALREADY SERVED BY THE 
SEVEN NEW YORK CITY STATIONS, AND IS MOREOVER 
WITHOUT THE SUPPORT OF RECORD EVIDENCE NOR 
PROPERLY THE SUBJECT OF OFFICIAL NOTICE. 


On the issue of population loss, the Commission was 
arbitrary in two significant respects. First, it disregarded 
entirely all of the other services that remained available 
to such persons as would lose service from WNHC-TV in 
consequence of Triangle’s proposed move. Second, the 
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Commission made a ‘‘finding”’ as to a purported net popu- 
lation loss that is without the support of any record evi- 
dence, and that is moreover unsupported by any underlying 
data yet disclosed. 


First. What is perhaps most shockingly arbitrary under 
the present heading—indeed, it is arbitrary to the point of 
eynicism—is the Commission’s suggestion (FCC Br. 38) 
that, whatever the extent of the population loss, the multi- 
plicity of other services available to the population losing 
Triangle’s service is immaterial. Otherwise stated, the 
Commission’s position here is that—a loss is a loss is a 
loss! 


It will not occasion surprise that this had not previously 
heen the Commission’s position. In WJR, The Goodwill 
Station, Inc., 16 RR 321, a decision relied on by both par- 
ties opposing us (FCC Br. 36; Spr. Br. 12), the Commission 
said (16 RR at 352, If 8, 10): 


‘This diminution must be considered in the light of the 
services available to the populations involved. * * * 
“Thus, the vast majority of the population which 
would have received a signal under the original pro- 
posal, but which would not receive a signal under the 
modified proposal, is already well served by multiple 
existing stations, and the loss to such population of the 
prospective WJR service would be of comparatively 
little moment. On the other hand, the modified pro- 
posal would bring service to somewhat greater popula- 
tions presently receiving little television service than 
would have been brought by the original proposal. In 
our view, the modified service proposal of WJR is at 
least equally conducive to the public interest, insofar 
as service coverage is concerned, as was WJR’s origi- 
nal proposal.”’ 


So here: The population that would lose service in con- 
sequence of Triangle’s move already has service from the 
seven New York City stations, while the population that 
will gain service from Triangle’s move at present has only 
zomparatively little service. 
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Similarly, in M & M Broadcasting Co., 17 RR 1255, cited 
at Spr. Br. 12, the Commission made extensive findings as 
to the availability of other services to the losing population. 
This was also done at length in WCHS-T V, Inc., 14 BR 
255, 259, 262-263, another decision relied on at Spr. Br. 12. 


We submit that, absent a consideration of the other 
services available to the population that would lose the 
applicant’s service in consequence of a transmitter move, 
it is impossible to construct either an accurate or an honest 
balance sheet of population gains and losses. 


Second. Apart from the foregoing, there is no support 
in this record for the Commission’s “finding”? of a net pop- 
ulation loss of 903,000 persons (29 F.C.C. 320, J 14). 


(1) Springfield admitted (JA 41),’ the Commission’s 
own Broadcast Bureau several times asserted (JA 27, 39, 
106, 114), and the Hearing Examiner found (29 F.C.C. 339, 
134) that the record did not show the population gains and 
losses that would result from Triangle’s move. Since the 
burden of proof on this issue had been placed on Spring- 
field (JA 16, 17), the normal consequences of a failure of 
proof should have followed. 


The Commission did find that Triangle’s move would 
result in the elimination of 854 square miles of water cov- 
erage, and in a net gain of some 1500 square miles of land 
coverage (29 F.C.C. 317, 320; 116, 14). It asserted, how- 
ever (76), that ‘‘the objective of greater land coverage in 
a station’s service area is not meritorious per se, but rather 
is a relative matter,”’ and then, literally reaching out into 
the air, came up with a ‘‘finding’’ that ‘the move would 
result in a net loss of some 903,000 persons.’? 


It is not contended, nor could it be, that this ‘‘finding”’ is 
supported by ‘‘substantial evidence’? as required by Sec. 


1“JA”’ refers to the printed Joint Appendix, which gives, in 
bold faced numerals, the pagination of the unprinted record, and, 
in appropriate instances, that of the Transcript of Hearing. 
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10(e) of the Administrative Procedure Act, 5 U.S.C. § 1009- 
(e). Rather, it is asserted (FCC Br. 34-38; Spr. Br. 15-18) 
that the Commission’s ‘‘expertise’’ was able to supply what 
the parties failed or were unable to prove. 


(2) While, as we have conceded (Tri. Br. 35, 36), an 
aceurate net loss figure could have been proved, the fact 
is that there is nothing in the evidence, nor in the Commis- 
sion’s decision, nor in its brief here, to show how its con- 
elusory figure of 903,000 was reached. We suggest that 
the Commission’s failure to produce its underlying tabula- 
tions—if indeed such there be—gives rise to the inference 
that they would not support its ‘‘finding.”” Clifton v. 
United States, 4 How. 242, 247. 


(3) In any event, what is in issue here transcends the 
proper scope of either judicial or official notice. Here the 
Commission improperly proceeded on the basis of its own 
asserted knowledge, rather than on common or general 
knowledge. Williams v. United States, 218 F. 2d 473, 475 
(C.A. 5). As this Court has remarked in analogous situa- 
tions, ‘‘Commission expertise alone cannot support so 
pivotal an assumption.’? Washington Gas Light Co. v. 
Baker, 88 U.S. App. D.C. 115, 120-121, 188 F. 2d 11, 16-17, 
certiorari denied, 340 U.S. 952; Harrell v. FCC, 105 U.S. 
App. D.C, 352, 355, 267 F. 2d 629, 632. While, of course, 
expertise can dispense with expert (opinion) testimony 
commenting on or evaluating evidence actually in the 
record, as in Market St. R. Co. v. Railroad Comm., 324 
U.S. 548, expertise cannot supply evidence. Capital Tran- 
sit Co. v. Public Utilities Comm., 93 U.S. App. D.C. 194, 
205, 213 F. 2d 176, 187, certiorari denied, 348 U. S. 816. 


Here, as in Ohio Bell Tel. Co. v. Public Utilities Comm., 
301 U.S. 292, 300, Triangle ‘‘does not know the proofs 
today.’’ And, unlike the Market St. R. Co. case, 324 U.S. 
at 560, the basis for the Commission’s judgment here is not 
in the record, and this zs ‘‘a case where the data basic to a 
judgment have been withheld from the record.”’ 
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(4) Since the factual data necessary to support the Com- 
mission’s conclusion of a 903,000 net loss is not properly 
the subject of official notice, the opportunity to reply af- 
forded by Sec. 7(d) of the Administrative Procedure Act, 
5 U.S.C. § 1006(d), on which Springfield specifically (Spr. 
Br. 18) and the Commission inferentially (FCC Br. 37) 
rely, is inapposite, particularly since that suggestion in- 
volves shifting the burden of proof—which had been prop- 
erly placed on Springfield (JA 17). 


Moreover, in view of the great delay that had already 
oceurred since Triangle’s application was first granted in 
October 1957 (JA 245-247), and particularly the 13 months 
between the announcement of the proposed decision (JA 
179) and its actual promulgation (29 F.C.C. 315), this in a 
proceeding that Congress had directed be ‘‘expedited’’ 
(See. 309(¢)), there was no occasion for Triangle once 
more to come, hat in hand, to invite still further delay from 
an agency that had already fully demonstrated its arbi- 
trariness in the premises. The law does not require the 
doing of a useless act (Tacey v. Irwin, 18 Wall. 549, 551; 
Sims v. Everhardt, 102 U.S, 300, 310), and this Court has 
held that futile administrative processes need not be pur- 
sued. Farmer v. United Electrical éc. Workers, 93 U. S. 
App. D.C. 178, 182, 211 F. 2d 36, 40; Leedom v. Kyne, 101 
U.S. App. D.C. 398, 400, 249 F. 2d 490, 492, affirmed, 358 
US. 184. 


II. THE COMMISSION'S DECISION REPRESENTED A SIGNIFI- 
CANT DECISIONAL DEPARTURE FROM EXISTING RULES 
AND STANDARDS, A STEP PERMISSIBLE ONLY AFTER 
COMPLIANCE WITH THE STATUTORY REQUIREMENTS FOR 
RULE-MAKING. 

It is not the fact, as both parties opposing us assert 
(FCC Br. 13-14; Spr. Br. 7, 11), that Triangle ever con- 
tended that the mere circumstance that its proposed move 
complied with all of the Commission’s rules was sufficient, 
without more, to require confirmation of the original grant. 
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The thrust of Triangle’s argument (Tri. Br. 22-32) was 
this, that on the basis of absolute compliance with the Com- 
mission’s rules, on the basis of the Commission’s prior de- 
cisions, on the basis of the standards articulated in those 
decisions, and on the showing that Triangle’s proposed 
transmitter move would still be farther away from Spring- 
field than other hitherto approved transmitter moves were 
distant from the protestants’ stations in those cases, the 
Commission’s disapproval in this case involved an abrupt 
decisional departure that would be lawful only after com- 
pliance with statutory rule-making procedures. No such 
compliance, it is needless to say, was had. 


As we shall show, the Commission’s arguments in this 
Court involve two additional decisional departures of sig- 
nificance on its part. 


First. The basic question under the present heading is 
whether the Commission proceeded by rule or by whim, by 
law or by caprice. Since ‘‘Law is a statement of the cir- 


cumstances in which the public force will be brought to bear 
upon men through the courts’? (American Banana Co. v. 
United Fruit Co., 213 U.S. 347, 356)—which is to say, a 
prediction, we submit that the test whether the Commis- 
sion adhered to or departed from its prior standards is 
whether the ultimate result could have been predicted on 
the basis of its earlier decisions in transmitter relocation 


cases. 


By way of preliminary, the problem of whether a par- 
ticular station after relocation pertains to city A or to city 
B (eg., WKST, Inc., 15 RR 920, affirmed sub nom. Com- 
mumity Telecasting Co. v. FCC, 103 U.S. App. D.C. 139, 
255 F. 2d 891; Gulf Television Co., 12 RR 447, affirmed, 
sub nom. Houston Consol. Television Co. v. FCC, 99 U. S. 
App. D. C. 378, 240 F. 2d 409) may be eliminated from 
present consideration. Not only is that a problem well 
within the range of administrative discretion where the 
answer in close cases is necessarily unpredictable, but it 
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does not arise here, since, as the Commission has found 
(29 F.C.C. 319, 712), Triangle after the move will still be a 
New Haven station, with a transmitter 38.7 miles distant 
from Springfield. 


Second. On the basis of prior decisions, Triangle’s pro- 
posed move qualified because of (a) compliance with the 
Commission’s Rules and (b) greater distance from the 
protestants’ stations than in any earlier instance of trans- 
mitter move approval. See chart at Tri. Br. 26-28. 


That being so, what was the prediction of the disinter- 
ested experts? The Commission’s own Broadeast Bureau 
urged approval, both before and after the Hearing Exam- 
iner’s action (JA 40, 95). The Hearing Examiner recom- 
mended approval (29 F.C.C. 365). And indeed the Commis- 
sion itself, in ordering a hearing, made the same prediction, 
saying (JA 16), ‘‘we do not believe that the protestant has 
demonstrated a reasonable probability of suecess on the 
merits of its protest.’’ 


To the extent, therefore, that law is a prediction, the 
law assuredly favored Triangle. 


Third. Why, then, was the final decision the other way? 


To begin with, as we have already demonstrated at length 
(Tri. Br. 29-31), the Commission formulated a new rule 
to meet the exigencies of the present case, viz., the rule 
that its rules do not apply in the area now involved, which 
for the purpose of those exigencies it proceeded to desig- 
nate as ‘‘unique.’’ 


Next, as we have shown in Point I of this reply brief, 
the Commission held, for the first time and contrary to all 
its prior holdings, that, where a transmitter move results 
in a population loss, the extent of other services available 
to the losing population is immaterial. 


And, finally, the Commission is now telling this Court 
that its own Rules are to be ignored whenever they stand 
in the way of a predetermined (JA 179) result. 
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The Commission found (29 F. C. C. 319, 711) that, from 
its proposed new site, Triangle would place over all of the 
city of New Haven a signal well in excess of the 77 dbu 
minimum prescribed by FCC Rule 3.685(a), set forth at 
Tri. Br. 15. The exact figures are: present site, 102.0 dbu; 
proposed site, 86.6 dbu (29 F. C. C. 338, 130). 


Of course, 86.6 dbu is less than 102.0 dbu. But, as the 
Commission’s engineers well know, such a diminution does 
not result in any discernible difference to a viewer. It was 
for that reason that the Commission prescribed 77 dbu in 
its Rules as an acceptable minimum. If now a signal well 
in excess of that prescribed minimum is suddenly to become 
unacceptable for reasons nowhere stated in those Rules— 
and that is precisely what the Commission’s decision and 
its contentions here come to—then its Rules become mean- 
ingless, and all concerned are governed, not by law, but 
simply by the whim of the Commission. 


Fourth. As we pointed out in our brief-in-chief (Tri. Br. 
23, 29), the Commission discussed none of its own previous 
decisions, and cited only one opinion here, viz., Hall v. 
FCC, 99 U.S. App. D.C. 86, 237 F. 2d 567, the principle of 
which—that there must be an accurate balance sheet of 
gains and losses—it disregarded. This absence of citations 
reinforces our view that none opposing Triangle’s applica- 
tions was available, and that the decision under review 
denying Triangle’s application was in consequence specially 
fashioned for the occasion. 


That is to say, the Commission’s decision here invents 
new rules and new standards to deny Triangle’s applica- 
tion, discarding for this particular case the old rules and 
old standards that required affirmation of the earlier grant. 


Right there is the nub of the present point. All the rest, 
all the repetition of ‘‘public interest’? pressed on this 
Court by Springfield and by the Commission, is simply 
obfuscation. Even so, it is insufficient to conceal the fav- 
oritism, the partiality, and indeed the partisanship that 
Triangle asks this Court to redress. 7 
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Ill, THE COMMISSION ERRED AS A MATTER OF LAW BY AP- 
PRAISING IMPROPERLY AND UNFAIRLY THE EFFECT OF 
THE PROPOSED MOVE ON BOTH PARTIES AND ON THE 
PUBLIC, AND BY RELYING ON OTHER INSTANCES THAT 
WERE ADMITTEDLY NOT COMPARABLE. 


Before proceeding to a demonstration of the Commis- 
sion’s arbitrariness in failing to make a fair or accurate 
analysis of the effect of the move, we are constrained to 
seotch two significant inaccuracies in the Commission’s 
presentation here. 


1. The Commission twice asserts (FCC Br. 5, 25-26) that 
“About 96% of protestant’s income from local sales in 
1957 was obtained from places which would for the first 
time be within the Grade A and Grade B contours of appel- 
lant’s station operating from Mount Higby (29 F.C.C. 
345).’? The Commission fails to advise the Court that, on 
the strength of Triangle’s Exception No. 26 (JA 139- 
140),? it had earlier deleted this sentence from the findings 
(29 F.C.C. 326). 


2. The Commission several times asserts (FCC Br. 7-8, 
9, 21) that Triangle’s proposed move involves the introduc- 
tion of an additional VHF signal into the Connecticut 
Valley. The Commission fails to advise the Court that, in 
the Hartford deintermixture case (Springfield Television 
Broadcasting Corp. v. United States, 104 U. S. App. D. C. 
13, 259 F. 2d 170, certiorari denied, 358 U. S. 930), Spring- 
field repeatedly referred to Triangle at its present loca- 
tion as an existing VHF channel in the Connecticut Valley 
region (see Brief for Petitioners-Appellants, Nos. 14,050 
and 14,051, pp. 7 (note 1), 11, 17, 30), and that this Court 
accepted Springfield’s characterization (104 U. S. App. 
D. C. at 14, 259 F. 2d at 171): 


2“ Actually, as protestant’s) Exhibit 14 establishes clearly, 
$272,078.70 representing 85.3% of WWLP’s income from local sales 
during 1957 came from twelve communities already within the 
computed Grade A and Grade B contours of WHNC-TV operating 
from its present site on Gaylord Mountain.”’ 
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“The essence of the contentions of petitioner-appel- 
lants is that they are existing UHF licensees in this 
area and that the grant of a second VHF operation at 
Hartford (Channel 8 being already im use at New 
Haven) would provide two Grade A or better VHF 
signals to the area * * *.”’ [Italics supplied.] 


The basic vice in the Commission’s decision is that it 
has constructed an unfair balance sheet of gains and losses; 
that it has rigidly confined Triangle, while permitting 
Springfield to expand; and that it has resolutely refused to 
give any consideration to Triangle’s competitive problems 
while solicitously guarding Springfield, to the extent of 
drawing both on imagination and on admittedly non-com- 
parable instances to spell out a speculative danger to the 
latter. 


First. As we point out in more detail below, the Com- 
mission’s predictions of UHF’s decline in the Connecticut 
Valiey are substantially exaggerated. Springfield has, with 
Commission approval, acquired WWOR in Worcester ; pro- 
posed constructing two translator stations out of current 
income; is making its second effort, with substantial back- 
ing from local banks, to acquire a one-third interest in the 
Hartford-New Britain UHF station; and has in contempla- 
tion putting a UHF satellite into New Haven. It is not 
surprising, therefore, that, during the pendency of the pres- 
ent case, Springfield’s president proclaimed to the trade 
UHF’s ability successfully to compete with VHF in the 
Connecticut Valley (JA 159). 


Nor can the foregoing items be dismissed as the views of 
isolated enthusiasts. For the fact of the matter is that not 
a single neighboring UHF station other than Springfield 
either protested or testified against Triangle’s proposed 
move. 
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Second. We pointed out (Tri. Br. 46-47) that, while the 
Commission relied upon its prediction of Springfield’s loss 
of its ABC affiliation because of overlap with Triangle’s 
proposed new contour, Springfield had, 14 months previ- 
ously, lost its ABC link, not to any VHF intruder, but to 
another UHF station right in its own neighborhood !® 


The Commission (FCC Br. 98) asserts that the error is 
harmless. 


We submit that the error constitutes a fair index to the 
Commission’s utter inability to predict economic conse- 
quences, and that its literally fantastic misstatement in this 
regard not only justifies but calls for an invocation of the 
maxim, Falsus in uno, falsus in omnibus. 


Third. The Commission’s reliance on admittedly non- 
comparable cases of other defunct UHF stations (29 F.C.C. 
321-322, 119), which we attacked as a plain error of law 
(Tri. Br. 19, 49-50), is now sought to be defended (FCC Br. 
27-30) on the ground that these cases are comparable, viz., 


that, regardless of all other factors, any situation whatever 
that somehow involves both UHF and VHF has a bearing 
on every other situation that includes the two—regardless 
of any and all other differences. 


Not only the Broadeast Bureau but Springfield itself dis- 
agrees with the Commission on this score. 


The Broadcast Bureau said (JA 127-128) : 


‘“‘The history of the failure of the five UHF stations 
set forth in paragraphs 69-73 has no probative value. 
In each case the demise of the UHF station is directly 
attributable to the establishment of a VHF station 
in the same community. This is certainly not in any 
way comparable to the situation involved in the in- 
stant proceeding where the present site of WNHC-TV 
is 50 miles from the center of Springfield and will be 


3 We should note here that Springfield is still an NBC affiliate. 
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38.7 miles from the center in the event of a grant. The 
success or failure of those five UHF stations is of no 
probative value to a resolution of the instant case.”’ 


And, two years later, Springfield came around to the same 
view. It represented to the Commission (JA 238) that— 


“‘In regions with a dearth of television stations, Grade 
B or even ‘fringe’ signals may be avidly viewed by 
set owners. But where there is a plenitude of stations 
with the programs of all 3 networks represented, even 
VHF stations in Washington, D. C., have little impact 
on Baltimore, and vice versa, 38 miles away.”’ 


Yet the Commission denied, ‘‘as of no decisional signifi- 
cance,’”’ Triangle’s Exception No. 1 that sought a specific 
finding of the undisputed—and undisputable—fact that its 
relocated transmitter site would still be 38.7 miles distant 
from the Springfield post office (JA 131; 29 F.C.C. 325). 
Arbitrariness could hardly be more crass. 


Fourth. The fact of the matter is that, in every signifi- 
cant particular, the Commission has given great weight to 
the supposed effect on Springfield of the proposed move, 
while dismissing as ‘‘relative’’ (29 F.C.C. 317, 16) and as 
“strictly private’’ (29 F.C.C. 318, 18) any advantages that 
might acerue therefrom to Triangle. In answer to Tri- 
angle’s argument (Tri. Br. 47-49) that the Commission im- 
properly failed to compare either gains and losses to the 
parties concerned or their relative programming services, 
Springfield makes the cynical comment (Spr. Br. 21) that 
‘The appellant would here have the Commission comparing 
apples and oranges.”’ 


If in this case the Commission had frankly and candidly 
undertaken, in a rule-making proceeding, to encourage 
UHF by removing potential VHF competition (e.g., WIRL 
Television Co. v. United States, 102 U. S. App. D. C. 341, 
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344, 253 F. 2d 863, 866;* Owensboro on the Air v. United 
States, 104 U.S. App. D.C. 391, 262 F. 2d 702), which is to 
say, a legislative case, we should of course have a different 
situation. 


But that is not this case. Here we have an adjudicatory 
proceeding, in which pursuant to a statutory mandate the 
burden of proof was expressly imposed on Springfield to 
show that the grant already made to Triangle was not in 
the ‘‘public interest’’. That standard, as this Court has 
twice held, requires in transmitter move cases a fair weigh- 
ing by the Commission of the resultant gains and losses. 
Hall v. FCC, 99 U.S. App. D. C. 86, 237 F. 2d 567; Hall 
v. FCC, 103 U. S. App. D. C. 248, 257 F. 2d 626. Instead 
of complying with that standard, the Commission here has 
prevented Triangle’s escape from the seven New York City 
stations and the consequent furnishing of its service to more 
residents of Connecticut, while simultaneously fostering 
Springfield’s expansion; it has restrained Triangle while 
pushing Springfield ahead. This is palpable favoritism, 
which is not and cannot be transformed into lawful admin- 
istrative action by mouthing generalities about ‘‘public in- 
terest,’’ however often repeated. 


Indeed, the Commission here has semantically overruled 
the Supreme Court’s decision in FCC v. Sanders Brothers, 
309 U.S. 470, and this Court’s ruling in Carroll Broadcast- 
ing Co. v. FCC, 103 U.S. App. D.C. 346, 258 F. 2d 440. For 
what the Commission has done is to say that, if competition 
causes any diminution in income to a party, its service will 
deteriorate; therefore, competition will be prevented. 


We submit that the foregoing sentence fairly summarizes 
the arguments at FCC Br. 30-33. 


‘In view of the circumstance that the Supreme Court vacated 
the judgment of this Court in the WIRL case, 358 U.S. 51, after 
which the proceedings were remanded to the Commission, see 274 
F. 2d 83, the weight of the cited case as a precedent is at least 
doubtful. 
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IV. THE COMMISSION ERRED AS A MATTER OF LAW IN RE- 
FUSING TO NOTICE, FROM ITS OWN FILES, OTHER APPLI- 
CATIONS BY SPRINGFIELD THAT MATERIALLY VARIED, 
IN SIGNIFICANT PARTICULARS, SPRINGFIELD’S REPRE- 
SENTATIONS AND THE COMMISSION’S CONCLUSIONS IN 
THE PRESENT CASE. 

We have already shown (Tri. Br. 51-53) that the Com- 
mission had both the power and the duty to notice other 
papers in its own files, and that Triangle’s requests that 
such papers be noticed were timely. We address ourselves 
here, therefore, to the opposing parties’ characterization 
of these papers, against which the Commission firmly closed 
its eyes, as “‘irrelevant’’ (JA 168; FCC Br. 12, 31, 33; Spr. 
Br. 21). We shall show that these matters were highly 
relevant to three crucial issues in the present proceeding. 


First, financial. Notwithstanding the Commission’s 
solicitude for Springfield’s financial future, the resolutely 
unnoticed documents show that, after the Hearing Exam- 
iner’s decision adverse to Springfield (29 F.C.C. 328) and 


before the Commission’s public announcement that the ulti- 
mate ruling would be favorable to it (JA 179), Springfield 
applied to the Commission for permission to acquire 
WWOR-TV, Worcester, and to construct two translator 
stations (JA 169-178). 


In its WWOR application, Springfield showed it was 
operating at a profit (JA 169-171) and showed that two 
banks were prepared to lend it $100,000 in all to finance the 
desired acquisition (JA 172-173). Springfield further 
represented to the Commission that the cost of constructing 
and operating both translator stations would be absorbed 
out of its operating income (JA 178). 


When Springfield sought to obtain a one-third interest in 
the New Britain station, then WNBO, on the basis of a 
one-third stockholding in Connecticut Television, Inc. (here- 
inafter ‘‘Connecticut’’), Springfield agreed to subscribe for 
$16,667 of Connecticut’s stock and to provide $65,000 by 
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way of loan (JA 181, 185, 187) ; its balance sheet showed a 
profit (JA 189) ; and—still before the Commission’s public 
announcement—Springfield’s banks expressed their willing- 
ness to lend it $80,000 (JA 190-192). 


Springfield then withdrew to avoid a hearing (JA 211- 
218) ; Connecticut acquired New Britain (JA 218-220) ; and 
then Springfield sought once more to acquire a one-third 
stock interest in Connecticut (JA 220-243). 


In support of its renewed application, Springfield showed 
a net profit in 1958 in excess of $55,000 and in 1959 in excess 
of $85,000 (JA 234), and again showed that its banks were 
prepared to lend it $80,000 to finance the proposed acquisi- 
tion (JA 234-235). 


Unless it is now the law, contrary to the teaching of the 
Sanders Bros. and Carroll cases, that any diminution of one 
party’s income in consequence of competition means that 
competition must be prevented under the guise of ‘‘public 
interest,’’ we submit that the foregoing resolutely unnoticed 
representations of Springfield’s financial strength are rele- 
vant in the highest degree. 


Second, confidence in the future of UHF in the Connecti- 
cut Valley. At all stages in its effort to gain a foothold in 
New Britain, Springfield represented its confidence in the 
future of UHF television in the Connecticut Valley. 


When Springfield first withdrew, its president wrote (JA 
217): 


‘e*# * *T regret very much that objections have been 
interposed since these applications were filed which 
prevent our two groups from joining forces with a 
view to keeping WNBC on the air and providing the 
VHF stations in Hartford and New Haven with effec- 
tive UHE competition.’’ 


Later, when Springfield reapplied, it represented, as be- 
fore (JA 180), that (JA 230) it ‘had confidence in UHF,”? 
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and (JA 231) that it ‘believes that its participation in the 
operation of WNBC will foster UHF television in the New 
England area and will serve the public interest, conven- 
ience, and necessity.”’ 


Finally, Springfield presented to the Commission an 
agreement (JA 227, ff 3 and 5) that contemplated the 
establishment of a UHF satellite in New Haven! 


Yet, according to the parties opposing us (FCC Br. 12, 
31, 33; Spr. Br. 21), all this is irrelevant to the issue of 
whether Springfield’s UHF needs special protection at the 
expense of Triangle’s VHF. 


Third, different areas. In view of the Commission’s 
multiple ownership rule (Rule § 3.636), prohibiting owner- 
ship of a second ‘‘television broadcast station which serves 
substantially the same area,’’ Springfield was at pains to 
demonstrate that Springfield-Holyoke and Hartford-New 
Britain are separate and distinct markets and trade areas 
because they are in different states and are separate metro- 


politan areas (JA 183, 195-201, 235-237, 239-243), and that 
neither is an appendage of the other, since ‘‘the needs and 
interests of persons living in Massachusetts naturally differ 
from those living in Connecticut—on political, economic, 
social, and like matters’’ (JA 239). 


Springfield also represented to the Commission that (JA 
238) ‘‘where there is a plenitude of stations, with the pro- 
grams of all three networks represented, even VHF sta- 
tions in Washington, D. C. have little impact on Baltimore, 
and vice-versa, 38 miles away.”’ 


Yet the parties opposing Triangle assert that all these 
resolutely unnoticed representations are irrelevant to the 
heart of the Commission’s holding here, viz., its newly 
vouchsafed revelation (29 F.C.C. 320-321, 116) that the 
New England area is ‘‘unique,’’ and that all these reso- 
lutely unnoticed representations are similarly irrelevant to 
Springfield’s contention (JA 94), there repeated: 
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“‘Protestant urges that while the larger cities in the 
area—New Haven, Springfield, Hartford, and New 
Britain—are separate communities, they are so close 
together that a station assigned to one is able to render 
service to all or some of the others, however separate 
the respective communities may be, and that we accord- 
ingly must take a different view of them for the pur- 
Doge of television service than of communities else- 
where. 


We only ask, Since when are a party’s demonstrable self- 
contradictions to be regarded as ‘‘irrelevant???° 


V. THE RELIEF SOUGHT BY TRIANGLE IS BOTH PROPER AND 
APPROPRIATE. 
Triangle urged (Tri. Br. 59-60) that ‘‘The Commission’s 
orders should be reversed, with directions to deny Spring- 
field’s protest forthwith,”’ stating reasons. 


Springfield argues (Spr. Br. 21) that ‘‘the form of re- 
lief requested is beyond the power of the Court to grant,”’ 


an assertion for which no authority, statutory or decisional, 


5 The Commission argues (FCC Br. 10) that its order refusing 
to take official notice (JA 166-169) is not appealable under Sec. 
402(b) of the Act, but that it has no objection to review of the 
errors asserted in No. 15,970, which is the appeal from that order. 


While we are satisfied with the Commission’s concession, we 
deem it proper to point out that, while Triangle separately ap- 
pealed the Commission’s order refusing to take official notice 
primarily out of an abundance of caution, we consider that order 
to be an appealable one. 


Section 402(a) of the Act states that ‘‘Any proceeding to * * * 
set aside, [or] annul * * * any order of the Commission,’’ except 
those appealable under Sec. 402(b), shall be brought as provided 
by the Administrative Procedure Act. And See. 10(c) of the 
latter Act, 5 U.S.C. § 1009(c), states that ‘‘Any preliminary, pro- 
cedural, or intermediate agency action or ruling not directly re- 
viewable shall be subject to review upon the review of the final 
agency action.’? We think, therefore, that there is no occasion to 
dismiss the appeal in No. 15,970. 


18 


is cited; while the Commission contents itself with saying 
(FCC Br. 39) that the requested relief ‘‘is inappropriate 
and should be denied.’’ If the Commission were to prevail 
here, we would agree; but we note that the Commission 
does not join in Springfield’s quoted assertion that the re- 
lief sought is beyond this Court’s power. 


We submit that Sec. 402(h) of the Act, 47 U.S.C. § 402- 
(h), is ample for the purpose: 


“¢(h) In the event that the court shall render a deci- 
sion and enter an order reversing the order of the 
Commission, it shall remand the case to the Commis- 
sion to carry out the judgment of the court and it shall 
be the duty of the Commission, in the absence of the 
proceedings to review such judgment, to forthwith 
give effect thereto, and unless otherwise ordered by the 
court, to do so upon the basis of the proceedings al- 
ready had and the record upon which said appeal was 
heard and determined.’’ 


We do not presume to suggest how this Court’s mandate 
should be framed; we urge only the substance, namely, that 
this Court emphatically indicate that, on this record, there 
exists no substantial basis for sustaining Springfield’s pro- 
test, to the end that Triangle shall not be condemned to still 
more delay, in addition to the three and a third years that 
have already elapsed since its application was originally 
granted (JA 245-247). 
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CONCLUSION 


For the foregoing additional reasons, the Commission’s 
orders should be reversed, with suitable instructions to 
grant Triangle the substance of the relief that it seeks, 
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